Google 



This is a digital copy of a book lhal w;ls preserved for general ions on library shelves before il was carefully scanned by Google as pari of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one thai was never subject 

to copy right or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often dillicull lo discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher lo a library and linally lo you. 

Usage guidelines 

Google is proud lo partner with libraries lo digili/e public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order lo keep providing this resource, we have taken steps to 
prevent abuse by commercial panics, including placing Icchnical restrictions on automated querying. 
We also ask that you: 

+ Make n on -commercial use of the files We designed Google Book Search for use by individuals, and we request thai you use these files for 
personal, non -commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort lo Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each lile is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use. remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is slill in copyright varies from country lo country, and we can'l offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through I lie lull lexl of 1 1 us book on I lie web 
al |_-.:. :.-.-:: / / books . qooqle . com/| 



\\\T>\ 



tdand Stanford Junior flnitwstlu 
Hji ttfnurthjr liapkins. 




^%^\"V-^ 



\\\T>\ 



(The 2]iipkin0 Xxtttctvv 

TnrespmFd In to 

island Stanford 3untur &nwev*ilv 
iqi afmathp Siupkins. 



FIFTH ANNUAL REPORT 



BOARD OF TRANSPORTATION 



• V. 
YEAR ENDING JUNE JO, 1891. 




State ok Nebraska. 



LINCOLN. NEB.: 

TBS HUNTBB PRINTING HOOSB. 
■8,1. 




U-x^-fc 



STATE OF NEBRASKA. 



OFFICE OF THE STATE BOARD OF TRANSPORTATION 

To the Honorable John M.. Thayer, Governor of Nebraska : 

Sir: — In accordance with the requirements of Section 20, Chap- 
ter 60, of An Act to Regulate Railroads, etc., approved March 31, 
1 89 1, we have the honor to submit herewith to you the Fifth Annual 
Report of the Board of Transportation, for the year ending June 30, 
1 89 1, all of which is respectfully submitted. 

T. H. Benton, Auditor of Public Accounts, 

Chairman. 

J. C. Allen, Secretary of State. 

J. E. Hill, State Treasurer. 

Geo. H. Hastings, Attorney General. 

A. R. Humphrey, Commissioner of Public 

Lands and Buildings, 

Board of Transportation. 
W. A. Dilworth, 

J. W. Johnson, 

J. N. Koontz, 

Secretaries. 
P. E. Beardsley, 

Stenographer. 



DECISIONS 



OF THE 



BOARD OF TRANSPORTATION, 

TOGETHER WITH 

REPORTS OF THE SECRETARIES 

UPON APPLICATIONS AND PETITIONS COMING BEFORE THE BOARD UNDER 

SECTION 13, OF THE ACT, FOR THE YEAR 
ENDING JUNE 30, 1891. 



RULES OF PRACTICE IN CASES AND PROCEEDINGS 

BEFORE THE BOARD. 



SECTION 13, AND PART OF SECTIONS 1 7 AND 18, AND SECTION 22, OF 

AN ACT TO REGULATE RAILROADS. 

Section i 3. That any person, firm, corporation, or association, 
or any mercantile, agricultural, or manufacturing society, or any po* 
litic or municipal organization, complaining of anything done or 
omitted to be done by any common carrier subject to the provisions 
of this act, in contravention of the provisions thereof may apply to 
said Board by petition, which shall briefly state the facts; whereupon 
a statement of the charges thus made shall be forwarded by the Board 
to such common carrier who shall be called upon to satisfy the com- 
plaint or to answer the same in writing within a reasonable time, to 
be specified by the Board- If such common carrier, within the time 
specified, shall make reparation for the injury alleged to have been 
done, said carrier shall be relieved of liability to the complainant only 
for the particular violation of law thus complained oL it such car- 
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rier shall not satisfy the complaint within the time specified, or there 
shall appear to be any reasonable ground for investigating said com- 
plaint, it shall be the duty of the Board to investigate the matter com- 
plained of in such manner and by such means as it shall deem proper. 
No complaint shall at any time be dismissed because of absence of 
direct damage to the complainant. 

Sec. 17. That the Board may conduct its proceedings in such 
a manner as will best conduce to the proper dispatch of business, and 
to the ends of justice. A majority of the Board shall constitute a 
quorum for the transaction of business, but no member of said Board 
shall participate in any hearing or proceeding in which he is pecuni- 
arily interested. Any party may appear before said Board and be 
heard in person or by attorney. ' Every vote and official act of the 
Board shall be entered of record, and its proceedings shall be public, 
upon request of either party interested. Said Board shall have an 
official seal, which shall be judicially noticed. Either of the mem- 
bers of the Board, or of the secretaries, may administer oaths or 
affirmations. * * . * * * * * 

Sec. 18. * * * The Board of Transportation 

or any member thereof, or either of its secretaries, may prosecute any 
inquiry necessary to its duties in any part of the state, into any mat- 
ter or question of fact pertaining to the business of any common 
carrier subject to the provisions of this act. 

Sec 22. To carry out the provisions of this act without undue 
burden to the state officers who compose the Board of Transportation, 
their secretaries are hereby empowered in all matters of examination 
and investigation, to perform the duties prescribed for the Board 
themselves. 

Provided, That all final decisions shall be made by the Board 
themselves ; 

the office of the board will be, until otherwise provided, 
in rooms upon the first floor of the north wing of the 
capitol building, lincoln, nebraska. 

public session. 

I. Sessions of the Board for the receiving, considering, and 
making final decisions upon reports and recommendations of th$ 
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secretaries relating to contested cases, and also for considering and 
acting upon any business of the Board not otherwise directed by 
these rules, will be held at its office, at 2 o'clock p. m., on the first 
Wednesday of each month. 

General sessions of the Board for the hearing of contested cases 
will be held by the secretaries, acting for the Board, at the office of 
the Board, on such days and at such hours as may be designated. 

When special sessions are held at other places, such regulations 
as may be necessary will be made by the Board. 

Sessions for receiving, considering, and acting upon petitions 
and communications, and applications relating to business before the 
Board, will be held by the secretaries in the performance of the duties 
of the Board, at the office of the Board, at 10 o'clock a. m. and at 2 
o'clock p. m. on Mondays and Fridays of every week when the secre- 
taries are not engaged in matters of examination and investigation 
elsewhere than at Lincoln. 

PARTIES. 

II. A complaint may embrace several carriers, or lines of car- 
riers, operated separately, in the same proceeding, when the subject 
matter of the complaint involves substantially the same alleged viola- 
tion of the law by the several carriers or lines. Persons or carriers, 
not parties, may apply in any pending case or proceeding, for leave to 
intervene and to be heard upon the questions involved. 

COMPLAINTS UNDER SECTION 1 3. 
4 

III. Complaints under Section 13 of the act, of anything done 
or omitted to be done by any common carrier subject to the pro- 
visions ot the act in contravention of the provisions thereof, should 
be made by petition, which should briefly state the facts which are 
claimed to constitute a violation of the act, and should be verified by 
the petitioner, or some officer or agent of the corporation, society, or 
other body or organization making the complaint, to the effect that 
the allegations of the petition are true to the knowledge and belief of 
affiant. 

When a complaint is made, the name of the carrier or carriers 
complained against should be set out in full, and the address of the 
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petitioner, or the name and address of his attorney or counsel, if any, 
should be endorsed upon the complaint. 

The Board will cause a copy of the complaint to be served upon 
every carrier complained against, by mail or personally, in its discre- 
tion, with notice to the carrier to answer the same in writing within 
the time specified. 

ANSWERS. 

IV. The carrier complained against must answer the complaint 
made within ten days from the date of the notice unless the Board 
shall in particular cases prescribe a shorter time for the answer to be 
served, and in such case the answer must be made within the time 
prescribed. The original answer must be filed with the Board at its 
office, and a copy thereof must at the same time be served upon the 
complainant by the party answering, personally or by mail, and notice 
of so doing must be mailed to the board. 

The answer must admit or deny the material allegations of fact 
contained in the complaint, and may set forth any additional facts* 
claimed to be material to the issue. The answer should be verified in 
the same manner as the complaint. If a carrier complained against 
shall make satisfaction before the expiration of the time for filing an 
answer, the Board must be apprised of the satisfaction through the 
filing of written notice, and in that case the fact of satisfaction, without 
any other matter, may be set forth in the answer and served on the 
complainant. If satisfaction be made after the filing or service of the 
answer, a supplemental answer, setting forth the fact of the satisfaction, 
may be filed and served. • 

V. If the carrier complained against shall deem the complaint 
insufficient to show breach of legal duty, it may, instead of filing 
answer, give notice to the Board of the desire for a hearing in the matter, 
and in such case the facts stated in the complaint will be taken as ad- 
mitted. Filing of an answer will not be deemed an admission of the 
sufficiency of the complaint, but motion to dismiss for insufficiency 
may be made at the hearing. 

SERVICE OF PAPERS. 

VI. Copies of notices or other papers may be served upon th$ 
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opposite parties to the proceedings, personally or by mail, and when 
any party shall have appeared by attorney, service upon the attorney 
shall be deemed service upon the party. 

AFFIDAVITS. 

VII. Affidavits to the petition, complaint, or answer, may be 
made before a notary public, justice of the peace or other pfrlcer au- 
thorized to administer oaths. 

AMENDMENTS. 

VIII. Upon the application of any petitioner or party, amend- 
ments may be allowed by the secretaries in their discretion, to any 
petition, answer or other pleadings in any proceeding before the 
Board. 

ADJOURNMENTS AND EXTENSION OF TIME. 

IX. Adjournments and extension of time may be granted upon 
stipulation of parties, duly signed and filed with the secretaries, or 
upon application of parties, in the discretion of the Board. 

STIPULATIONS. 

X. Parties to causes or proceedings before the Board may, by 
stipulations, duly signed and filed with the Board, agree upon the 
facts, or any portion of them deemed to be involved in the contro- 
versy, which agreed statements shall be regarded and used as evidence. 
It is desirable that the facts be thus agreed upon whenever practicable. 

HEARINGS. 

XI. Upon issue being joined by the service of answer, the Board 
will assign a time and place for hearing the same. Witnesses will be 
examined orally before the secretaries. The petitioner or complainant 
should prove the existence of the facts alleged to constitute a violation 
of the act unless the respondent shall admit the same or fail to answer 
the complaint. The facts alleged in the answer must be proved by 
the carrier unless admitted by the petitioner. In case of failure to 
prosecute g. complaint after issue being joined, and the Board being 
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without advice of satisaction, as provided in Rule IV, or in case of 
failure to answer, the secretaries will take such proof of the charge as 
may be deemed reasonable and proper, and make such recommenda- 
tion thereon to the Board as the circumstances of the case appear to 
require. 

witnesses: 

XII. Subpoenas requiring the attendance of witnesses will be 
issued by either of the secretaries in all cases and proceedings before 
the Board, and witnesses will be required to obey the subpoenas served 
upon them, requiring their attendance, or the production of books, 
papers, tariffs, contracts, agreements or documents relating to any 
matter under investigation or pending before the Board. When a sub- 
poena is desired for the production of books, papers, or other docu- 
mentary evidence, a special application should be made to the secre- 
taries therefor, specifying the documentary evidence desired. 

PROPOSED FINDINGS OF FACT. 

XIII. Upon the final submission of the case, after hearing had 
before the secretaries, either party may submit proposed findings of 
fact for the consideration of the secretaries, which findings must em- 
brace only the material facts of the case supposed to be established by 
the testimony. 

REHEARINGS. 

XIV. Notice of the session of the Board at which the secretaries 
intend submitting findings of fact, reports and conclusions relating to 
any case and proceeding pending before the Board will be served, with 
copies of the findings of fact and conclusions, upon the parties, not 
less than fifteen days preceding the date of the session . indicated. 
Applications for a rehearing before the secretaries may be made by 
either party at any time after the service of the findings of fact and 
conclusions* and prior to the session of the Board indicated, as here- 
tofore provided. Such application must be by petition, and must 
state clearly the findings of fact and conclusions of law supposed to be 
erroneous. If the application be to give further testimony, the nature 
of the additional testimony must be briefly stated, and it must not be 
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merely cumulative. The petition must be verified in the same man- 
ner as a complaint, and a copy thereof, with a notice of the time and 
place of the application, must be served upon the opposite party at 
least three days preceding the day named for the application, and 
must be filed in the office of the secretaries at least five days before 
the day set for final hearing. 

COPIES. 

XV. Copies of any petition, complaint or answer in any matter 
or proceeding before the Board, or of any order of the Board, or report 
and opinion of the secretaries, and also the testimony, when practi- 
cable and desired for use in the case, will be furnished without charge, 
upon application to the Board by any person or carrier, party to the 
proceeding. 



Note — Forms applicable in cases and proceedings before the Board under the above rales 
will be 1 oand in tne appendix to this volume. 



COMPLAINTS AND PETITIONS 

SUBMITTED TO THE 

BOARD OF TRANSPORTATION. 

bECISIONS. 



BEFORE THE NEBRASKA STATE BOARD OF TRANS- 

PORTATION. 

The Village of Armada, ^ 
Complainant, 
vs. 
The Kearney & Black Hills 
R. R. Co., 

Defendant. 

APPEARANCES. 

Green & Hostetter, Attorneys for Complainants. 
Hartman & Dryden, Attorneys for Defendant R. R. Co. 
Marston & Nevius, Attorneys for Defendant The Town of Miller. 

On the 7th day of June, 1890, there was filed in this office a 
.petition signed by L. Saxton and others, residents of the village of 
Armada, Buffalo county, Nebraska* setting forth : That the Kearriey 
& Black Hills Railway Company is constructing a line of railway in 
a northwestern direction from Kearney, along the Wood River valley, 
through Buffalo county. 

That said line of road passes east and west through the north 
half of section 1 6, and entering section 1 7 from the east at a point 
about one thousand feet south of the northeast corner of said section, 
proceeding in a northwesterly direction through the northwest quarter 
of said section. 

That said Company has acquired depot grounds upon the north- 
west quarter of said section 17, which said grounds are about four 
hundred feet wide and two thousand feet long, extending west from 
the section line between sections 16 and 17. 

That the village of Armada is situated in sections 8 and 9, and 
about two-thirds of a mile north of the point where the line of the 
railway crosses the section line, between sections 16 and 17. Woocl 
river runs between the line of the railway and depot grounds and the 
village of Armada. 

That the defendant has, by survey and plat, located its station 
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building at a point on the aforesaid depot grounds, thirteen hundred 
feet west of the section line, between sections 16 and 17. 

That upon said section line is located the main public highway 
running north and south from Wood River valley, and that the town 
of Miller is located immediately adjacent to the depot grounds of the 
defendant. 

That the said township of Armada voted bonds in the sum of 
($4,500) four thousand five hundred dollars, to aid in the construc- 
tion of said railway through said township ; with the understanding 
that said railway company would erect and maintain its depot where 
its line of road crosses the line dividing sections 1 6 and 17m said 
township. 

That a town-site company,' composed entirely of non-residents, 
has been organized and laid out a town called Handcock, southwest 
of said village of Armada, on the line of said railway. That the said 
town of Handcock is as yet uninhabited, and is built in a very inac- 
cessible and inconvenient place, and they propose to make a town at 
Handcock and destroy the town of Armada. 

. The petitioners pray that defendant be required to construct and 
maintain its station house and depot buildings immediately adjacent 
to the section line between sections 16 and 17. 

The defendant railway company answers, June 28, 1890: Ad- 
mitting the location of the village of Armada : Admits that the town- 
ship of Armada voted bonds to the amount of four thousand five 
hundred dollars to aid in the construction of said railway : Admits 
that it has built its line of railway between a quarter and a half a mile 
south of the village of Armada ;. but denies that said bonds were voted 
under any consideration, contract or agreement on the part of the 
railway company that its depot should be located on the section line 
between sections 16 and 17, or at any particular place. 

That the line upon which the Kearney & Black Hills Railway 
Company has constructed its line, was graded by the Omaha & Re- 
publican Valley Railroad Company in 1887: That said Omaha & 
Republican Valley Railroad Company made an agreement with the 
owners of the property on which the Kearney & Black Hills Railway 
Company has located its depot, that the depot should be located 
upon said property : That the Kearney & Black Hills Railway Com- 
pany purchased the grade of said Omaha & Republican Railroad 
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Company, and was required by said company to fulfill its contract 
and locate the depot upon the property upon which it has been 
located by the defendant : That said property is now owned by the 
Handcock Land & Improvement Company, a corporation of the 
state of Nebraska : That said company purchased said property in 
reliance of the agreement of the Omaha & Republican Valley Rail- 
road to locate a depot thereon : That said defendant has located its 
station in order to comply with said agreement with the Omaha & 
Republican Valley Railroad Company. 

Defendant denies that it has any interest in the village of Armada 
or said Handcock Land & Improvement Company, and is willing to 
construct its depot upon either of the locations mentioned in the 
petition as shall be ordered by the State Board of Transportation, 
and avers that the real party in interest to make a defense in this 
proceeding is the said Handcock Land & Improvement Company. 

Prays that action may be dismissed against this defendant, and 
that the Handcock Land & Improvement Company be made the 
immediate party defendant. 

On the 28th day of June, 1890, the Handcock Land and Im- 
provement Company, inter-pleaded and filed its answer; and says, that 
it denies the jurisdiction of the State Board of Transporation in the 
premises, and protests against its taking any action on the said petition, 
for the reason that the said petition and answer of the defendant rail- 
way company, filed thereto, show that the whole matter is simply a 
contest between two town site companies, with reference to the loca- 
tion of the depot upon the line of said railway, and is not a matter in 
which the general public has any interest, or which in any way affects 
the condition, convenience or rights of the general public. 

It admits the allegations of the second clause of the petition as 

to there being business houses in the village of Armada, but charges 

the truth to be that since the signing of the petition by the said owners 

and occupants of said following business houses, they have contracted 

and arranged with this defendant to move the following business 

houses, and the business therein conducted to the village of Miller, 

which is the town site named in said petition as " Handcock,' ' the 
name having been changed since the filing of said petition ; to wit: 
one hotel, one. blacksmith shop, two drug stores, one barber shop, one 
millinery store, one carriage shop, one carpenter shop, one implement 
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store, a meat market, a billiard hall, a harness shop, a pump shop, two 
banks, and a majority of the residences, and in addition thereto parties 
have agreed to build an implement house, a hardware store, a physi- 
cian's office, and to establish a lumber yard at the present town of 
Miller. That since the filing of the petition herein, a petition has 
been signed directed to the Board of Transportation by twenty - 
five of the business men of said . village of Armada, and over twenty 
farmers of that immediate vicinity, praying the Board to allow the 
depot Jocated by said defendant railway company at the point where 
named, the said town of Miller. Which petition is hereto attached 
and made a part hereof; the signers of said petition in many in- 
stances being the persons who signed the original petition ; they having 
signed said original petition without understanding its import or effect. 

That the depot, as located by the said defendant railway company, 
is about eight hundred feet west of the section line mentioned in said 
petition, and on land deeded by this defendant to said railway com- 
pany, and extending from said section line westward two thousand 
feet, on land easily accessible to the general public from the highways 
and bridges now constructed ; and that said town of Miller is of easy 
access to the general public. 

That it denies that said depot is located upon low or swampy 
ground, but it is situated to accommodate the general public, and fur- 
nish the most complete facilities to the public in the transaction of bus- 
iness of every kind, and pray that said action be dismissed. 

The nth day of July, 1890, was set for the hearing of said case 

at the place where the depot is proposed to be located and built. 

Upon that day your secretaries visited the locality, looked over the 

surrounding country, examined the site where the proposed station is 

to be built, and found : From the examination of the neighborhood 

and evidence taken, that the point where the depot is to be built, and 

the point where it is asked to be built by • complainants is a distance 

of about thirteen hundred feet ; leaving out the contest waged by the 

rival town site companies of Armada and Miller, the parties who 

would patronize the railway at said station -would be fairly and impar- 

tially served with facilities which the railway company is required to 
furnish at the point where located, as well as at the point asked by 
complainants ; and we further find from the testimony that about two- 
thirds of the business of Armada is being removed to the town site of 
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Miller, adjacant to the depot grounds and station, and buildings as 
located. 

We further find that it would be impracticable and contrary to 
the safety of the traveling public to locate depot buildings, side-tracks 
and appurtenances upon a much frequented public highway, and that 
the depot building should be located at a sufficient distance west on 
the depot grounds as will permit the necessary side tracks adjoining 
the main track, at a point west of the highway so as to avoid the 
inconvenience and danger to the traveling public, which would other- 
wise have to cross the side-tracks and be subject to danger and im- 
pediment by moving trains, and the switching and handling of cars. 

It is the duty of the railway company to furnish and maintain 
suitable warehouses and depots at all proper points on its lines of road 
for the receipt and discharge of passengers and freight, without un- 
just discrimination against any, and as we find from thejacts in this 
case that the ground selected for the depot site serves and will serve 
that community fairly and impartially, we therefore recommend that 
the complaint be dismissed. 

Report submitted to the Board October ist, 1890, at a meeting 
duly called, and the same having been unanimously adopted, the 
parties were accordingly notified of the dismissal of the case. 



BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 



Michael Beam, 

Complainant, 
vs. 
The Freemont, Elkhorn & 
Missouri Valley Ry., 
Defendant. 



~\ 



APPEARANCES. 



S. W. Christy, Attorney for Complainant. 

J. B. Hawley and B. F. White, Attorneys for Defendant. 

On June 9, 1890, there was filed in this office the complaint of 
Michael Beam, setting forth : That he is a resident tax payer of 
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Nuckolls county, Nebraska, and is the owner in fee of the north half 
of section 24, in township 4, in range 5 west, in said county, which 
is a well improved stock and grain farm, and upon which he resides 
as his home. 

2d. That said land and premises are improved by having erected 
thereon a large and commodious barn, dwelling house, barn yard, 
corn crib, granary, horse and cattle pasture and feed lots, and other 
buildings and improvements. 

3d. That the defendant railroad company in building and ex- 
tending its line of railroad from the city of Geneva, Fillmore county, 
to Superior, Nuckolls county, ran over and upon and across the 
premises and land of the complainant herein, and in doing so ran 
through the cattle and horse pasture of the complainant, and also 
through the hog pasture above referred to, without the consent of the 
complainant, and took by the power of eminent domain a strip of 
land one hundred feet in width as right of way for said company. 

4th. That in crossing his farm, the railroad track of the said 
company, in passing through the horse and cattle pasture, cuts off 
the main portion of the best grazing land from the barn, and barn 
yard, well and water supply, erected, constructed and equipped with 
a wind-mill, tower, pipe and tanks, and other attachments and con- 
veniences, long before the construction of the railroad, which were so 
constructed and erected for the purpose of watering and caring for 
his horses and cattle and other stock. 

5th. That since the construction of said railroad, the complainant 
is compelled to cross his stock back and forth from one side to the 
other of the track of said railroad to water and pasture ; and the com- 
plainant alleges that it is the duty of the defendant railroad company 
to erect, construct and maintain for the complainant, at or near the 
barn and water supply of the complainant, a good and sufficient road- 
way crossing, with a fence on each side thereof running from the fence 
on the outer limit of its right of way up to the track of said railroad, 
with cattle guards under and between the rails of said railroad, to 
prevent the stock of complainant from running up and down the 

track, when he is attempting to cross the same to water and pasture. 
6th. That the said company has made a crossing over the said 
railroad, but that the same is insufficient for want of fence on each 
side and cattle guards, which the company refuses to erect, 
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7th. That he has made frequent and numerous demands for the 
company to so erect and construct such a crossing, but they have neg- 
lected and still neglect so to do. 

Wherefore complainant prays that an order be made on said 
defendant to erect said crossing fences and cattle-guard, as in . the 
complaint described, and for such further order in the premises as 
may be just. 

On the 20th of June, 1890, the defendant railroad company 
filed its answer setting forth the following facts : Denies each and 
every allegation in said complaint, except such as are herein specially 
admitted. 

2d. That heretofore, to- wit, during the month of May, 1888, 
the defendant acquired the right to construct its line of railroad over 
the premises describe^ in the complaint, by condemnation proceed- 
ings had in the county court of Nuckolls county, Nebraska, and took 
in the exercise of the right of eminent domain the strip of land 
described in the complainant's petition, for railroad purposes, and 
immediately thereafter constructed this line of railroad over said 
premises, and at the instance and request of complainant herein, 
provided for and made five good and sufficient private crossings for 
the use and convenience of said complainant in passing to and fro 
across said railroad. 

3d. That said crossings were placed at points indicated by the 
complainant; that three of said crossings are grade crossings and 
two are underground crossings ; one being for the purpose of driving 
cattle from one portion of complainant's farm to the other, and 'the 
other for the purpose of allowing hogs to pass under said railroad, from 
one portion of complainant's hog lot to the other ;'^that said crossings 
are in good condition and amply sufficient for all purposes connected 
with the use of complainant's farm. 

4th. That the commissioners appointed by the county judge of 
Nuckolls county, Nebraska, to assess the damages for the appropria- 
tion of the strip of land described in said complaint, assessed com- 
plainant's damages at $700, from which assessment and award the 
complainant took an appeal to the District Court of Nuckolls county, 
and in such action on appeal the said Michael Beam was plaintiff and 
the defendant herein was defendant. 

5th. That on the 7th day of May, 1889, at a regular term of said 
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district court in which case was pending on appeal, said case was 
fully tried and determined by said court, and the said plaintiff recov- 
ered judgment against defendant for the sum of $1,979.53 damages 
and costs; which judgment still remains of record, and unreversed 
as the judgment of the district court of Nuckolls county ; and this 
defendant has fully satisfied the same by paying the amount of 
damages so awarded. 

6th. That the same cause of action stated in the complaint filed 
in this proceeding was involved and considered in the determination 
of that case. 

• 

7th. That all of the inconveniences detailed by the complainant 
in his complaint in this case were considered by the jury in that case 
in the award of damages, also the manner in which said railroad 
crosses said farm, also the inconvenience of passing from one portion 
of said farm to the other, the driving of stock across the track, and 
all things which in any way increased the inconvenience and damages 
in that portion of complainant's farm. 

8th. That on or about the 27th day of November, 1889, the 
complainant in this case commenced an action in equity in the district 
court of Nuckolls county, Nebraska, against the defendant herein, 
wherein the same causes of action were involved as set forth in the 
complaint in this case. That said action was pending at the time of 
the complaint in this proceeding was filed, and ever since has been 
and now is still pending in the district court of Nuckolls county, 
Nebraska, between the same parties as in this action, and for the 
same cause of action set forth in this complaint. 

Defendant prays that said complaint be dismissed. 

On the 26th day of November, 1890, there was filed in this 
office the following stipulation, to-wit : 

Michael Beam, ^ 

Complainant^ 
vs. \ 

The F. E. & M. V. R. R., 
Defendant. 



STIPULATION. 



All of the matters involved in the above entitled case having 
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been settled and compromised to the full satisfaction of the com- 
plainant, it is hereby agreed that the said proceeding shall be dismissed. 
Dated this 26th day of November, 1890. 

(Signed) ' S. W. Christie, 

Attorney for Complainant. 
Jno. B. Hawley, 

Attorney for Defendant. 
In presence of 

Frank Coleman. 

In accordance with the above stipulation, the action was dis- 
missed. 



> 



BEFORE THE NEBRASKA STATE BOARD OF TRANS 

PORTATION. 

Levi Gastineau et al, ^ 
Complainants, 
vs. 
Chicago, Burlington & 
Quincy Railroad, 

Defendants. 

appearances. 

S. B. Reed, Attorney for Complainants. 

Marquett, Deweese & Hall, Attorneys for Defendant. 

Complainants, who are residents of the town of Lisbon, Perkins 
county, Nebraska, filed in this office, August 23d, 1890, a petition 
setting forth the following stateof facts : 

That the defendant, a corporation, established a station on its 
line of road, called Lisbon, and placed a depot and station agent 
thereat, and commenced transacting the ordinary business. Such 
station was located in the year 1888. Believing that said railroad 
company would keep said depot open and continue its business there 
and relying upon the permanency of said station, the petitioners opened 
up and improved farms in the vicinity of Lisbon, and established 
business houses at said town, and purchased town lots of the Lincoln 
Land Company at an exorbitant price, and built houses thereon. 
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That there are now about five hundred people who require rail- 
road facilities at this point, a general merchandise store, one drug 
store, a livery barn, also a large amount of grain, hogs and cattle to 
be shipped. 

That the railroad company ignores the rights of the petitioners 
and has removed the stock yards, closed the depot and taken away 
the station agent, and have refused to receive or ship any freight or 
passengers at said station ; and your petitioners are forced to go to a 
station several miles east or four miles west, over a rough sandy road, 
either to receive or ship their freight. 

The petitioners pray that the defendant be required to open said 
depot, and place an agent therein, and receive and discharge pass- 
engers and freight, and rebuild the stock yards. 

To which petition the defendant filed an answer, on September 
3, 1890, setting forth that it admits that it established a station called 
Lisbon in the year 1888, and placed a depot at said place, with an 
agent, and transacted the ordinary business there until a short time ago. 

That it has no knowledge whether any person bought property 
or invested money on account of the location of said station suffi- 
cient to authorize it to admit the fact, and therefore denies the same. 

Denies each and every allegation in said petition, except as 
herein stated. 

Further says that there is no necessity for the continuance of 
the station at said place. That there is a station by the name of 
Brandon three and one-half miles west of Lisbon, at which there is a 
large amount of business done, and the -travel and traffic adjacent to 
Lisbon goes to the station of Brandon, and the station of Brandon 
accommodates the public between that point and the next station east 
of Lisbon. 

That the business done at the station of Lisbon does not justify 
the defendant in continuing the said station. That the business done 
in the first few months after the station was opened was many times 
better than it has been since ; the business of said station has grad- 
ually declined until for the month of June, 1890, the freight business 
done at said point only amounted to $8.46, and the passenger busi- 
ness, $44.95 ; and that the business is far below the amount necessary 
to meet the expense of keeping said station open ; that the country 
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around about Lisbon is new and unsettled, and is, and was wild and 

unoccupied to a great extent, and the whole county of Perkins at the 
time that this station was established ; but since the location of said 
station the country has developed east and west of the station, at the 
stations of Grant and Brandon much more rapidly than at and in the 
vicinity of Lisbon, so that the business for all that part of the country 
is largely done at the stations of Grant and Brandon, and that the 
business at Lisbon has gradually fallen off until it proved to be unre 
munerative to the railroad company in every respect. 

And the defendant therefore submits that it is not necessary to 
maintain a station at Lisbon, and that it is not required to keep a 
station open where the expenses exceed the amount of the income, 
and where the public are amply and sufficiently accommodated at 
short distances in either direction on the same line of road. 

A hearing was had at Lisbon on the 29th day of September, 
1890, before Secretaries Garber and Gilchrist. The Secretaries have 
not as yet made any findings or decision in this case, for the reasons 
more fully set out in the following letter : 

February 25th, 1891. 
Wm. Gear, Esq., President Lisbon Improvement Co., Lisbon, Neb.: 

Dear Sir — We beg to acknowledge receipt of your communica- 
tion of the 23d inst., in relation to the status of the case pending 
before the Board of Transportation, in which Levi Gastineau et al, 
petition for the re-establishment of station facilities at Lisbon, Perkins 
county. 

Replying thereto : Upon examination of the facts as developed 
at the hearing, particularly^ as relates to the amount of business seek- 
ing transportation to and from Lisbon, the secretaries were of one 
accord in concluding that the expense of maintaining an open station 
at Lisbon was not justified by the amount of business to be obtained 
thereat ; and that the extent of the direct benefit to accrue to the 
citizens of that locality through the re-establishment of an open sta- 
tion was not commensurate with the burden indirectly imposed on 
other communities, owing to a failure of the station to be self-sustain- 
ing. However, it was thought probable that the very small amount 
of shipping offering at Lisbon was largely due to the failure of the 
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1890 crop; and that should the year of failure be followed by a year 
or two of abundant crops, the conditions would be so far altered as 
to justify and require the re-establishment of the station. 

It was in this view of the case that a final decision and recom- 
mendation covenng the case has been withheld from time to time by 
the secretaries. In fact, the question of resting of the case for a 
period sufficient to determine if the conditions prevailing at the time 
of the hearing are to be of a permanent nature or merely temporary, 
and due to unusual causes, and to allow of the case being taken up 
without prejudice, and at the will of the petitioners, for the submis- 
sion of further testimony, this question I mean to say was not clear 
in the minds of the secretaries. All doubt is removed, however, by a 
demand on the part of the petitioners for an immediate decision. 

We request that you lay before the petitioners the foregoing 
statement of the matter, and if, upon further consideration on the 
part of the petitioners, we are advised that a final decision and closing 
of the case is expected, the secretaries will at once file their findings 
of fact and recommendation for the action of the Board. 
Very respectfully, 

(Signed) W. S. Garber, Secretary. 

Not having heard further from the complainants, the case still 
stands undecided. 



> 



BEFORE THE NEBRASKA STATE BOARD OF TRANS 

PORTATION. 

Henry J. Gartner et al, 

Complainants y 

vs. 

Chicago, Kanaas & Nebraska 

Railway Company, 

Defendants. j 

APPEARENCES. 

Complainants appear without counsel. 

M. A. Lowe, and Billingsley & Woodward, Att'ys for defendant. 

In the latter part of August, 1890, there was a petition filed in 

this office by Henry Gartner, and upwards of one hundred others, 
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living in the vicinity of Mayberry, Pawnee county, Nebraska, setting 
forth : That they desired the building and maintaining of a- depot 
and stock yards and siding at Mayberry switch spur, that was built in 
the name of the Chicago, Kansas & Nebraska Railroad Company in 
Pawnee county, Nebraska ; and asking the Board to use the means 
provided by law in such cases, for the procuring of the same. 

The secretaries, after presenting the petition to the defendant 
company, and it refusing to grant the same, took testimony at May- 
berry and viewed the place where the petitioners desired the depot 
and stock yards located ; and from this investigation make the follow- 
ing report : 

i st. That the distance by the line of railroad to the station east 
of Mayberry is 4 33-100 miles by the public highway. The distance 
by the public highway, about 8 miles. The distance by the line of 
railroad to the station west of Mayberry is 5^ miles, and by the 
public highway about 7 miles. 

2d. That the country around Mayberry is very hilly, broken ; 
the public highways are poor, and do not follow the section lines, on 
account of the broken condition of the country. 

3d. That there is a farm house on an average to each quarter 
section of land, and that the products of the farms are corn, wheat, 
flax, oats and hay, and that the farmers raise a large number of hogs, 
that would be shipped from Mayberry if the proper facilities were 
furnished by the railway company. 

4th. That the territory which is, or would be, tributary to May- 
berry station extends north five miles, east two miles, south two miles 
and west two miles. 

5th. That the respondent has constructed and maintains a 
"spur," or side-track, at Mayberry about 150 feet long, which is 
sufficient to receive and discharge freight in car loads. 

6th. That there is a postoffice at Mayberry, and that respondent 
receives and delivers mail thereat daily ; that there is also a general 
store ; that many passengers would board the trains of respondent at 
said place, if necessary facilities were furnished. 

7th. That owing to the unevenness of the ground at Mayberry, 
where said respondent's road is located, the expense of. grading the 
depot ground and constructing side tracks would be too great in pro- 
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portion to the amount of business furnished at said station to justify 
the building and maintaining of a depot and side tracks. 

We find that the petitioners are entitled to a flag station for 
passengers, stock yards and facilities for loading and unloading hogs 
and freight by carloads, and that the refusal of the respondent to 
grant these facilities is an unjust and unreasonable discrimination 
against petitioners, and therefore unlawful. 

On October 22, 1890, the above and foregoing facts and find- 
ings were reported to the Board, convened in special "session for the 
disposing of the above entitled case ; and the report being unani- 
mously adopted, the Board issued the following order on the case : 

ORDER. 

• 

It is therefore, by the State Board of Transportation of the State 
of Nebraska, commanded, adjudged and ordered that the said Chicago, 
Kansas & Nebraska Railway Company shall locate a flag station at 
Mayberry switch and side track, on the line of respondent's road, in 
Pawnee county, Nebraska, and also locate, construct and maintain 
stock yards adjacent to said flag station, for use in the shipment of 
live stock in carloads ; and also locate, establish and maintain such 
facilities as are necessary to receive and discharge freight in carload 
lots at said place ; or show cause why the same is not done within 
ten days from and after the service of this order. 

Order as above informally served] November 24, 1890, upon E. 
St. John, General Manager Chicago, Rock Island & Pacific Railway, 

* 

at Chicago, 111. „ 

Service acknowledged by letter November 26, 1890. 
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BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 

A. J. Gustin, ^ 

Complainant, 

vs. 

The Union Pacific R. R. Co. / 

and The Kearney & Black 

Hills R. R. Co., 

Defendants. 

APPEARANCES. 

Complainant appears without counsel. 

W. R. Kelley, Att'y for Defendant Union Pacific R. R. Co. 
J. H. Lathrop, Att'y for Defendant, Kearney & Black Hills 
R. R. Company. 

On the 17th of October the complainant filed in this office a 
petition setting forth the following facts : 

First. The local distributing rates out of Kearney, Nebraska, are 
made up out of the " Nebraska Distance Tariff," as quoted and 
shown in the accompanying sheet, marked ''AA," which rates are 
extortionate and too high, as shown by a rate sheet put in by one of. 
the above mentioned lines, naming local rates out of Hastings, Neb." * 
which rate sheet is numbered "S-151, Union Pacific System," and 
dated May 16, 1890, which sheet is made a part of this complaint, 
and attached herewith and marked exhibit "A." 

It is prayed that in no case shall the local rate be greater from 
Kearney, Nebraska, to any shipping point of practically like distance 
than the rate named to the most favored points out of Hastings in 
the rate sheet number "S-151." 

Second — It is requested that rates be made out of Kearney car 
load on all commodities, quoting such rates as much below the rates 
on such tonnage quoted in the Nebraska Distributing Tariff, as are 
the rates out of Hastings in tariff "S-151," lower than the like rates 
quoted in the Nebraska Distance Tariff. 

For purpose of illustration, I quote the rates named out of 
Hastings, and then the rates named for a like or similar haul under 
the Nebraska Distance Tariff; 
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portion to the amount of business furnished at said station to justify 
the building and maintaining of a depot and side tracks. 

We find that the petitioners are entitled to a flag station for 
passengers, stock yards and facilities for loading and unloading hogs 
and freight by carloads, and that the refusal of the respondent to 
grant these facilities is an unjust and unreasonable discrimination 
against petitioners, and therefore unlawful. 

On October 22, 1890, the above and foregoing facts and find- 
ings were reported to the Board, convened in speciaT session for the 
disposing of the above entitled case ; and the report being unani- 
mously adopted, the Board issued the following order on the case : 

ORDER. 

• 

It is therefore, by the State Board of Transportation of the State 
of Nebraska, commanded, adjudged and ordered that the said Chicago, 
Kansas & Nebraska Railway Company shall locate a flag station at 
Mayberry switch and side track, on the line of respondent's road, in 
Pawnee county, Nebraska, and also locate, construct and maintain 
stock yards adjacent to said flag station, for use in the shipment of 
live stock in carloads ; and also locate, establish and maintain such 
facilities as are necessary to receive and discharge freight in carload 
lots at said place ; or show cause why the same is not done within 
ten days from and after the service of this order. 

Order as above informally served] November 24, 1890, upon E. 
St. John, General Manager Chicago, Rock Island & Pacific Railway, 
at Chicago, 111. 

Service acknowledged by letter November 26, 1890. 
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BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 

A. J. Gustin, ^ 

Complainant, 

vs. 

The Union Pacific R. R. Co. / 

and The Kearney & Black 

Hills R. R. Co., 

Defendants. 

APPEARANCES. 

Complainant appears without counsel. 

W. R. Kelley, Att'y for Defendant Union Pacific R. R. Co. 
J. H. Lathrop, Att'y for Defendant, Kearney & Black Hills 
R. R. Company. 

On the 17th of October the complainant filed in this office a 
petition setting forth the following facts : 

First. The local distributing rates out of Kearney, Nebraska, are 
made up out of the " Nebraska Distance Tariff," as quoted and 
shown in the accompanying sheet, marked ,4 AA," which rates are 
extortionate and too high, as shown by a rate sheet put in by one of 
the above mentioned lines, naming local rates out of Hastings, Neb.," 
which rate sheet is numbered "S-151, Union Pacific System," and 
dated May 16, 1890, which sheet is made a part of this complaint, 
and attached herewith and marked exhibit "A." 

It is prayed that in no case shall the local rate be greater from 
Kearney, Nebraska, to any shipping point of practically like distance 
than the rate named to the most favored points out of Hastings in 
the rate sheet number "S-151." 

Second — It is requested that rates be made out of Kearney car 
load on all commodities, quoting such rates as much below the rates 
on such tonnage quoted in the Nebraska Distributing Tariff, as are 
the rates out of Hastings in tariff " S-151," lower than the like rates 
quoted in the Nebraska Distance Tariff. 

For purpose of illustration, I quote the rates named out of 
Hastings, and then the rates named for a like or similar haul under 
the Nebraska Distance Tariff; 
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1st Class. 2d Class. 3d Class. 4th Class. 
Cts. Cts. Cts. Cts. 

Hastings to Glenville, 9 miles 10 9 8 6 

Nebraska Distance Tariff 16 13 13 9 

Hastings to Doniphan, 13 miles 13 10 9 7 

Nebraska Distance Tariff 18 15 13 11 

Hastings to Fairfield, 18 miles 15 12 10 9 

Nebraska Distance Tariff 20 17 15 * 13 

Hastings to Clay Center, 26 miles. ... 16 14 12 10 

Nebraska Distance Tariff 24 21 19 16 

Hastings to Davenport, 34 miles. ... 20 16 13 11 

Nebraska Distance Tariff 26 23 20 17 

Hastings to Carleton, 41 miles 22 18 15 13 

Nebraska Distance Tariff 30 27 23 20 

Hastings to Belvidere,-49 miles. ..... 25 20 16 14 

Nebraska Distance Tariff 32 29 25 21 

Hastings to Alexandria, 58 miles, 26 21 17 15 

Nebraska Distance Tariff 36 33 29 25 

Hastingsto Minden viaU. P.,63m'ls.26 23 20 17 

Nebraska Distance Tariff ^8 35 31 .27 

Hastings to Keene, 71 miles 31 28 24 . 21 

Nebraska Distance Tariff 42 38 35 30 

Hastings to Wilcox, 78 miles 36 ^ 29 25 

• 

Nebraska Distance Tariff. ..... .44 40 36 31 

Hastings to Ragen, 86 miles 39 36 31 25 

Nebraska Distance Tariff. 48 43 38 33 

ftastings to Huntley, 93 miles 43 39 33 25 

Nebraska Distance Tariff 50 44 39 34 

The above instances show an average reduction from the Ne- 
braska Distance Tariff of 41 per cent., and therefore it is desired 
that the rates on commodities out of Kearney be reduced 41 per 
cent, from the rates named in the Nebraska Distance Tariff. 

The defendant, The Union Pacific Railroad Company, filed its 
answer with the Board, December 5, 1890, setting forth: That said 
defendant is not confessing all or any of the matters in the complaint 
of the said A. J. Gustin, and alleged therein to be true; submits that 

the allegations pf the complaint are insufficient and uncertain and 

# 
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that the said complaint does not by averment cite any fact or facts 
from which it appears that the said complainant has any interest 
whatever in the subject matter of this complaint. 

That the complaint does not show that said A. J. Gustin is a 
citizen of the state of Nebraska, or of the city of Kearney, or that 
he filed said complaint on behalf of said city of Kearney, or any 
firm, corporation or association or mercantile, agricultural, or manu- 
facturing society, or any body politic, or municipal corporation, or 
any person or persons having any interest whatever in the subject 
matter of this complaint ; wherefore it submits that it ought not to 
be compelled to further make answer to said complaint. 

Defendant, not waiving the benefit of its objection to the suffi- 
ciency of this complaint, and relying upon the sufficiency of its 
objection, alleges the truth to be that the rates charged for the trans- 
portation of freight from Kearney, Nebraska, to other points of this 
state, over the line of railroads of this railroad are governed by the 
Nebraska Distance Tariff. 

This defendant, not having inspected the papers purporting to 
be tariff sheets, alleged to have been filed and accompanying the 
complaint, it refers to the original Nebraska Distance Tariff on file 
with this Board, and leaves the plaintiff to such proof as he may be 
permitted hereafter to make concerning such exhibits by him referred 
to in his complaint. 

. Defendant denies that the rate named in said Distance Tariff are 
extortionate or that said rates, or any of them, are too high in fact. 
It denies that this defendant ever at any time put into force any local 
rate sheet out of Hastings, or that it ever put into force or named 
local rates out of Hastings, according to the alleged exhibit accom- 
panying the complaint of said Gustin, marked "S-151, Union Pacific 
System." That said sheet referred to appears upon its face to have 
been issued by the St. Joseph & Grand Island Railroad Company, 
and not by this defendant. It alleges that the circumstances and 
conditions surrounding the shipment of goods from Hastings to the 
various points named in the said sheet are governed by other and 
different conditions than those which obtained as to shipments of 
the same class of goods from Kearney, Nebraska. That the rates 
named in said sheet are too low, and that they are not sufficient to 
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remunerate the St. Joseph & Grand Island Railroad Company, or 
any other company using the same for the services therein and thereby 
offered to be performed. And further, that on the portion of the 
said St. Joseph & Grand Island Railroad and the Kansas City & 
Omaha Railroad, over which said rate sheet is in force, it has been 
found by actual experience that the revenues derived by said corpora- 
tions from the business transacted under and by virtue of said rates 
is insufficient to pay the operating expenses and taxes upon said line 
of road, and insufficient to compensate said railroads to the amount 
of the services ; and that in consequence thereof the said tariff sheet, 
" S-151," has been superseded by tariff sheet " S-332 ; " that a copy 
thereof has been filed with this Board, and has been duly posted and 
will take effect on December 9, 1890. 

On the same day the Kearney & Black Hills Railroad Company 
filed its separate answer, setting forth that : 

1 st. It admits that its rates out of Kearney, with the exception 
of those on wheat, flour and mill products are made up from the 
Nebraska Distance Tariff, and are higher than the rates made out of 
Hastings by the Union Pacific System under tariff sheet " S-151." 

2d. Denies that the rates made by this defendant out of Kearney 
are extortionate or too high ; and alleges that the Hastings tariff is 
unreasonably low, as is shown by the comparative rate sheet hereto 
attached, wherein the rates under the Hastings tariff and the defend- 
ants' rates out of Kearney are compared with the rates of the Bur- 
lington & Missouri River Railroad in Nebraska out of the cities of 
Hastings and Lincoln, and with the rates of the F. E. & M. V. 
Railway out of Omaha, all of which tariffs are higher than the 
Hastings tariff cited by complainant. 

3d. Alleges the line of railway of this defendant was open for 
business October 7, 1890; that the total length of its line is 66 miles; 
that" it connects with no other line of railway except at the city of 
Kearney, and so is wholly dependant upon its local traffic for revenue ; 
and that its line has not been in operation long enough to show from 
its"own experience whether the rates complained of are too high or' 
too low. 

4th. Alleges that the only short line operated under the Hastings 
tariff, cited by the complainant, is the Kansas City & Omaha Rail- 
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way ; that the said Hastings tariff is the lowest in effect upon said 
line ; that the only report of the said Kansas City & Omaha Railway 
for 1889 shows: gross earnings, $169,182.22; taxes, $41,614.92; 
operating expenses, $157,642.22; total of operating expenses and* 
taxes, $199,257.14; deficiency, $30,074.92. That the said Kansas 
City & Omaha Railway thus failed by more than thirty thousand 
dollars to earn operating expenses and taxes during the last year. 
That in order to have earned operating expenses and taxes and even 
three per cent, on the cost of its road and equipment, the said com- 
pany must have charged rates higher than those made out of Kearney 
by this defendant. That this actual experience of the only railroad 
operating under the Hastings tariff, which can be reasonably com- 
pared with the line of this defendant, amounts to a demonstration 
that the said Hastings tariff is too - low to be remunerative, and that 
the rates of this defendant complained of are not only reasonable, 
but that they are too low to guarantee a fair return upon the cost of 
the railway and equipment. 

5th. That in all general tariffs to which this defendant is a party 
the large railway companies have conceded to this defendant a per- 
centage of the joint rates in all cases equal to the local tariff com- 
plained of; that such concessions would not have been made if the 
said tariff had not been reasonable, and that concession is a practical 
adjudication by men expert in railway affairs that this defendants' 
tariffs are not too high. 

6th. That this defendant is a corporation organized under the 
laws of the State of Nebraska; that a large majority of both, its 
stock and capital and bonds are owned by citizens of this state ; that 
it should be and is the policy of the laws of the state to encourage 
investment of capital in all legitimate enterprises, and to protect the 
property of the citizens invested therein; and that the granting of 
the complainant's request to reduce rates of this defendant to a basis 
of the Hastings tariff cited by him, would amount to confiscation of 
the property of this defendant. 

Prays that complaint may be dismissed. 

The hearing was had at Kearney by the secretaries, on the 23d 
of December, 1890, and the following facts found : . 

The material facts found in this proceeding are, that the defend- 



34 tflFTH ANNUAL REPORT OF THE 

ant is a resident of Kearney, Buffalo county, Nebraska, and as one 
of the public may complain on public grounds of a violation of the law 
to regulate railroads, which amounts to a public grievance ; that the 
Kearney public is materially affected by the rates of the defendants 
out of Kearney, in and of themselves, and as they relate to the rates 
of other localities competitive with Kearney. 

The respondents are common carriers and subject* to the pro- 
visions of an act of- the legislature entitled "An act to regulate rail- 
roads, prevent unjust discrimination, etc." Kearney is a city of 
about 9,000 population, through which passes the railroad of the 
defendant, The Union Pacific Railway Company. Her enterprises 
include several firms doing a jobbing business in connection with 
retailing, as well as a few- smaller manufacturing industries. The 
volume of the whole business and the extent of the manufacturing 
done is not clearly shown in the evidence. Beginning at Kearney, 
the railroad of the defendant, The Kearney & Black Hills Railway 
Company, is built and in operation to Calloway, Custer county. 

Hastings, the city cited in the complaint as possessed of distrib- 
uting rates of transportation, compared with which the rates out of 
Kearney are alleged in the complaint to be too high and unlawfully 
prejudicial to Kearney, has a population of about 1 0,000. It is 
situated east of Kearney, on the main line of the Burlington & 
Missouri River Railroad in Nebraska, of which Kearney is the west- 
ern terminus. The two cities are also connected by railroad by the 
line of the defendant, The Union Pacific Railway, in connection 
with the St. Joseph & Grand Island Railroad. The St. Joseph & 
Grand Island is a part of the Union Pacific system. It extends from 
Grand Island south to Hastings, thence southeasterly to the southern 
boundary of the state and on to St. Joseph. 

The tariffs of the Union Pacific Railway and the St. Joseph & 
Grand Island Railroad emanate from one source, and are intended to 
serve common interests. By the line of the St. Joseph & Grand Island 
and Union Pacific Railways it is approximately sixty-seven miles from 
Hastings to Kearney; by the direct route over the Burlington & 
Missouri River Railroad in Nebraska, the distance is about thirty- 
nine miles. At Fairfield, a station on the St. Joseph & Grand Island 
Railroad, eighteen miles southeast of Hastings, the Kansas City & 
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Omaha Railroad, of the Union Pacific system, crosses the St. Joseph & 
Grand Island Railroad, and extends westward to Minden, a station com- 
mon with the Burlington & Missouri River R. R. in Nebraska, thence 
to Alma, a station on the Republican Valley main line of the Burling- 
ton road. The territory throughout the entire length of the line is 
competitive with the Burlington road in business from Hastings, like- 
wise from other points not pertinent to this inquiry. 

February 27, 1890, the Burlington & Missouri River Railroad in 
Nebraska put in effect a tariff designated as the " Jobbers' Tariff from 
Hastings." Under* this tariff, rates on merchandise in less than car- 
load lots are quoted to various stations on its lines west, north and 
south of Hastings. May 16, 1890, the Union Pacific system placed 
in effect a tariff, naming rates from Hastings on merchandise classes 
in less than carload lots to stations on its system about Hastings, and 
particularly to the west and northwest. These tariff rates out of 
Hastings to various stations on the line of the Burlington road, ex- 
tending west parallel with the Union Pacific west from Kearney, and 
to various stations on the line of the Union Pacific west of Kearney, 
in comparison with the rates for like classes named in the Nebraska 
Distance Tariff for approximately like distances are shown in the 
following table, to-wit : 

Classes. 1234 

To Kenesaw— B. &M 18 15 13 n 

Distance Tariff 18 15 13 n < 

Lowell — B. & M '. 22 19 17 ij. 

Distance Tariff. 22 19 17. 14 

Kearney — B. & M » 28 25 22 19 

Kearney — U. P 28 25 22 19 

Distance Tariff — 40 miles 28 25 22 19 

Holdrege — B. & M 32 29 25 21 

Elm Creek — U. P 32 29 25 21 

Distance Tariff — 55 miles 34 31 27 23 

Bertrand — B. & M 36 33 29 23 

Joselyn — U. P 36 33 29 23 

Distance Tariff — 70 miles 40 36 33 .29 



36 fifth annual report of the 

Classes. 1234 

Elwood — B. & M 42 38 34 24 

Cozad — U. P 44 40 35 24 

Distance Tariff — 85 miles.... 46 42 37 32 

Eustis — B. & M 46 42 37 25 

Willow Island — U. P. . . . 46 42 37 25 

Distance Tariff — 95 miles 50 44 39 34 

Ingram — B. & M 52 45 40 27 

Brady Island — U. P 53 * 46 41 27 

Distance Tariff — no miles 55 47 42 36 

Moorefield — B. & M 53 46 41 27 

Maxwell — U. P 54 46 41 27 

Distance Tariff 57 49 44 37 

May wood — B. & M 54 46 41 27 

North Platte — U. P. 59 51 45 29 

Distance Tariff — 135 miles 60 52 47 38 

Dickens — B. & M 60 52 45 29 

Dexter — U. P 61 53 46 . 31 

Distance Tariff — 160 miles 65 57 52 41 

Elsie — B. & M 63 55 47 32 

Roscoe — UV P. . . , 65 56 48 33 

Distance tariff, 180 miles 69 61 56 44 

Grant— B. & M. . . 66 57 48 33 

# Brule — U. P 67 60 50 35 

Distance Tariff — 200 miles 73 65 58 46 

December 9, 1890, prior to the hearijig of the matters in con- 
troversy, but subsequent to the filing of the complaint, the defendant, 
The Union Pacific Railway Company, withdrew its Hastings Tariff 
No. " S.- 1 51," previously referred to, and superseded the same by 
tariff numbered and designated " S-332 — Union Pacific system. " By 
this latter tariff, rates are named on merchandise, less than carload 
lots, from Hastings to stations previously named in the withdrawn 
tariff. The rates to stations north and south on the St. Joseph & 
Grand Island road, and to stations west on the Kansas City & Omaha 
road are materially raised, while to stations on the main line between 
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Grand Island and Kearney the rates remain the same as quoted in 
tariff No. "S-151." 

The distance tariff rates quoted in the table next preceding were 
at the time of the filing of this complaint, and continued to be until 
January 1, 1891, the rates charged by defendant, the Union Pacific, 
on merchandise delivered to it at Kearney for transportation to points 
on its line of like distance from Kearney. 

At the hearing at Kearney, on December 23, 1890, the defend- 
ant, The Union Pacific Railway, gave formal notice to the com- 
plainant and to the Board of its intention to promulgate a tariff, 
effective January 1, 1891, naming rates on merchandise in less than 
carload lots when shipped from Kearney to stations on its main line 
east as far as Paddock, south on the St. Joseph & Grand Island Rail- 
road as far as Hastings, and west on the main line to the western 
boundary of the* state. • The declared object of the tariff, as expressed 
by the defendant, was to equalize the rates of Kearney with the rates 
of Hastings. A copy of the tariff then proposed has since been filed 
in the office of the Board. Certain of the rates named therein are 
shown in the following table in comparison with the rates out of 
Hastings on both the Burlington and Union Pacific railroads, stations 
being chosen with reference to approximate like distances of haul 
under the Kearney rates as compared with the Hastings rates. 

Classes. i 

From Hastings to Holdrege — B. & M 32 

" Hastings to Elm Creek — U. P 32 

" Kearney to Cozad 32 

• 

From Hastings to Bertrand — B. & M 36 

" Hastings to Joselyh — U. P 36 

" Kearney to Vroman 37 

From Hastings to Elvvood — B. & M 42 

Hastings Cozad — U. P 44 

Kearney to Maxwell 45 

From Hastings to Eustis — B. & M 46 

" Hastings to Willow Island — U. P 46 

" Kearney to North Platte , , 45 
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Classes. 1234 

From Hastings to Ingram — B. & M 52 45 40 27 

Hastings to Brady Island — U. P 53 46 41 27 

Kearney to O'Fallons t 47 42 35 .25 

From Hastings to May wood — B. & M 54 46 41 27 

" Hastings to North Platte — U. P 59 51 45 29 

" Kearney to Roscoe 52 43 40 27 

About the same relative proportions as prevail in the above table 
are found to exist at other stations further west. A sufficient number 
of examples are set forth in the foregoing to demonstrate the relative- 
ness of the tariffs now in effect from the two cities, Kearney and 
Hastings. It is obvious that from a standpotnt of a mileage basis, 
the rates of the defendant, the Union Pacific Railway out of Kearney 
are in all respects as favorable as the rates out of Hastings shown in 
the table. Whatever difference there may be in the aggregate of the 
examples cited is in favor of Kearney, and •demonstrates the good 
faith of the defendant, the Union Pacific Railway, in promulgating 
the Kearney tariff for the purpose of equalizing the distributing rates 
with those of Hastings and removing whatever discrimination may 
have previously existed to the unlawful prejudice of Kearney. But 
in the process of equalizing the rates of the two cities, the defendant 
has not in all instances reduced its rates from Kearney to correspond 
in all instances with the mileage rate in force from Hastings to stations 
on the lines of its systems at the time of the filing of the complaint, 
and for a considerable period prior thereto ; the process of adjustment 
was that of lowering the Kearney rates, in greater part, and raising 
the Hastings rates for the less number of stations. The increase in 
rates is confined to the lines of the St. Joseph & Grand Island and 
Kansas City and Omaha railroads as before mentioned. 

The petition of the complainant was for an order of the Board 
requiring the defendant to adopt local rates for approximate like dis- 
tances out of. Kearney in no case greater " than the rates named to 
the most favored points out of Hastings, as found in the rate sheet 
Union Pacific system, No. S-151," and the Secretaries have deemed 
it a proper duty to consider and report, if in their judgment the con- 
ditions and circumstances surrounding the Hastings traffic were so 
far similar to the Kearney traffic that rates for like distances out of 
Kearney as obtained in all instances out of Hastings, were essential 
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under the third section of the act that unlawful prejudice or disad- 
vantage to Kearney might not prevail. 

The complainant in support of the petition for rates out of Kear- 
ney the same in all instances as rates on defendant's lines out of 
Hastings — tested by strict application of the relative mileage — rested 
on a general reference to the act to regulate railroads, and prevent 
unjust discrimination, etc. In the opening argument submitted in 
writing by the complainant it is said in reference to this point : " I 
need not enter into an argument that rates named from Hastings in 
the rate sheet before you is a direct violation of the law, if not in 
force to all localities, or rather I should say, the law was directly vio- 
lated by not placing in force out of all localities in the state a rate 
as low as the rates named in sheet '8-151.'" The complainant's 
construction of the act, as indicated by the language above quoted, is 
different from the construction put upon it by the Secretaries. We 
feel less hesitancy in acknowledging and stating a different view from 
that conclusively laid down in complainant's brief in view of the sim- 
larity of the state and federal law and the numerous cases to be found 
in the reports of the federal commission wherein the law for the pre- 
vention of preference or advantage to localities is examined and dis- 
cussed at length. 

That part of the law directly in point is found in the third section 
of the act of the state as well as of the act of congress, and reads as 
follows : " That it shall be unlawful for any common carrier subject 
to. the provisions of this act to make or give any preference or advant- 
age to any particular person, company, firm, corporation or locality, 
or any particular description of traffic in any respect whatsoever, or 
to subject any particular person, company, firm, corporation or local- 
ity, or any particular description of» traffic to any prejudice or disad- 
vantage in any respect whatsoever." The petitioner would, it appears, 
construe this to mean that the rates in force from one town or local- 
ity must necessarily under the law, be the rates from all other locali- 
ties in the state, otherwise preference or advantage is given and un- 
just discrimination results. This view we think is wrong. The statute 
must necessarily be construed as a whole. Section 2 defines unjust 
discrimination as to the doing for or allowing to one party or place 
what is denied to another for a like and contemporaneous service* in 
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the transportation of a like kind of traffic under similar circumstances 
and conditions. 

In the case of Crews vs. R. & D. R. R. Co., i I. C. C. Rep., 401, 
the commission said : " The act requires that when the crciumstances 
and conditions will fairly admit of it, the charges to all points for a 
like service should be made relatively equal." And again : " A 
tariff naming a rate from one locality lower than enjoyed by its neigh- 
bor, when the circumstances are the same, tenders a preference or ad- 
vantage to the first." {In re Tariffs of Transcontinental Lines, 11 I. 
C. C. Rep., 324.) 

Numerous other citations might be made, all tending to show 
that the rates of one town are not as a matter of right the rates to 
which a neighboring town is entitled, unless it be that the circum- 
stances and conditions of the traffic of the two towns are similar. 

Dissimilarity of circumstances may*be and often are the result 
of competition. In the case of the Business Men's Association of 
Minnesota vs. The Chicago & Northwestern Railway Company, the 
federal commission laid down the principle that rates caused by com- 
petition cannot be adopted as a standard by which to measure other 
rates on the same line where the exceptional conditions do not exist. 

This being the rule, if upon examination the rates of the defend- 
ant out of Hastings, alleged by the complainant as less on an average 
of forty-one per cent, than the rates out of Kearney, are the results 
of competing forces so compulsory or imperious that they fairly and 
justly exercise a controlling influence, it will follow that they are not 
the standard by which to measure the reasonableness of a rate out of 
Kearney. 

As previously said, the rates quoted by the complainant, as illus- 
trative of the difference existing* between the rates out of Hastings 
and the distance tariff rates applied to shipments out of Kearney, 
were rates to stations on the St. Joseph & Grand Island road and the 
Kansas City & Omaha road west of Fairfield. At Leroy, a K. C. & 
O. station, thirty-seven miles from Hastings by the line of the St. 
Joseph & Grand Island to Fairfield and thence west, a branch of the 
Burlington road crosses the K. C. & O. road; Ayr, a Burlington sta- 
tion near the point of intersection of the two lines, is approximately 
twelve miles from Hastings; the rates, Hastings to Ayr, are 18c, 15c, 
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13c and 1 ic, respectively for the first four classes; it follows that the 
rates, Hastings to Leroy (thirty seven miles by the defendant's lines), 
must be relatively equal ; if not, merchandise shipped from Hastings to 
Leroy would go by the Burlington road to Ayr, the difference in the 
cost of cartage being but little from the two depots. Practically, the 
same conditions prevail at Minden, a station common to the K. C. 
& O. and Burlington roads. By the defendant's lines it is sixty-four 
miles from Hastings to Minden ; by the Burlington it is but thirty- 
one miles. It is obvious thai for the defendant in question to engage 
in the business from Hastings it must accept the rates made by its 
rival, which has the shorter line. The influence of the shorter line 
is not alone confined to the stations common to both roads; its effect 
is necessarily felt at all intermediate stations and to stations beyond 
the point of intersection. The rates to Minden are of necessity the 
rates for thirty-one miles, instead of for sixty-four miles ; the rates to 
Holstein, although it is fifty miles by rail, can be no more, because its 
shorter distance is included in the greater distance by the same line 
to Minden ; the same applies to other stations yet nearer to Hastings. 
In other words, the competing forces at Minden are so imperious that 
they exercise a controlling influence on the rates for more than one- 
half the respondent's line between Hastings and Minden, and is, 
together with the conditions of a like nature along other portions of 
the line, an exceptional condition of affairs under which the rates of 
the defendant from Hastings to stations on this line could not justly 
or fairly be adopted as a standard by which to measure the reason- 
ableness of the rates on other portions of defendant's lines where the 
exceptional conditions do not exist. 

Similar conditions prevail on the lines of the Union Pacific from 
Hastings to Kearney. As previously stated, the Union Pacific mile- 
age between the two cities is sixty-seven miles, as against the Bur- 
lington's thirty nine. The rate from Hastings to Kearney is to be 
measured by the short line mileage ; it is a rate for thirty-nine miles, 
and cannot justly be adopted as the Union Pacific standard rate for a 
sixty-seven mile haul. 

The rates from Hastings south to stations on the St. Joseph & 
Grand Island road are influenced and controlled by intersecting lines 
making rates from Kansas City and St. Joseph, and from Lincoln and 
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Omaha. The Hastings rates must be exceptionally low in order that 
the St. Joseph & Grand Island road may share in the carrying busi- 
ness to Edgar, Davenport, Belvidere and Fairbury, stations on its line 
common to competing lines. Similar conditions do not prevail in the 
territory tributary to Kearney. . 

The reasonableness of a rate out of Kearney cannot properly be 
measured by the mileage rate found to exist on the St. Joseph & 
Grand Island and Kansas City & Omaha roads out of Hastings, for 
the reason that dissimilar circumstances and conditions exist which 
are not of its own creation, and which are without its control. 

The tariffs of the defendant, the Union Pacific, for the distribu- 
tion of property delivered to it at Hastings and Kearney, apply only 
to shipments in less than carload lots. Consignments in car lots from 
either of the* two cities to points named in the Hastings and Kearney 
tariffs would necessarily take the distance tariff carload class-rate ap- 
plicable to them under the western classification. By such an ar- 
rangement, an anomaly is presented by the schedule as a whole. 

The distance tariff is the basis of all transportation rates ; special 
tariffs are frequently framed to meet the special needs of certain local- 
ities, of certain commodities and industries, of competition between 
carriers, etc. The Nebraska Distance Tariff is composed of ten 
classes ; the first four are for merchandise in less than carload lots ; 
the following six are for articles in carload lots. The relative propor- 
tions borne by the several classes is in decreasing order, beginning 
with the first class, which takes the highest rate, and ending with the 
lowest carload class. For example, the distance tariff scale of rates 
for one hundred miles is: first class, 52c; second, 45c; third, 40c; 
fourth, 35c; fifth, 30c; class A, 24c; B, 16c; C, 14c; D, 10c'; E, 
7c. Excepting the Hastings and Kearney tariffs, all special merchan- 
dise tariffs effective in the state, show the same relation of the classes 
as is borne in the distance 1 tariff; the percentage of difference be- 
tween the classes may be of varying degree, but second class takes *a 
less rate than first class, and fifth class shows a less rate than the 
fourth, and so on through the schedules. 

All merchandise articles of commerce are assigned, by what is 
termed a classification sheet, to a class of the rate schedule. One classi- 
fication governs on all railroads in the state. The relation borne by the 
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several classes to each other in the rate schedules offers a basis for classi- 
fying different articles for taking different rates according as they stand 
to each other as regards value, bulk, perishableness, or other elements 
entering into the calculation for correctly determining the measure of 
transportation- charges. Therefore, the same relation of the classes 
one to another must be preserved in the rate schedules of different 
localities when the circumstances and conditions of the traffic are 
similar, otherwise unlawful prejudice or disadvantage would prevail as 
to certain classified articles. 

To apply that which goes before to the case in hand, Kearney 
complains of the Union Pacific of withholding rates out of Kearney 
as low as made out of Hastings ; whereupon the Union Pacific put in 
effect at Kearney a tariff to equalize the Kearney rates with those of 
Hastings. In doing this a similarity in circumstances and conditions 
governing the traffic from the two localities to competitive stations is 
admitted. It is fair to conclude that the special Hastings tariff was 
the outcome of a like process of comparison between that town and 
localities competing for the trade of Southwestern Nebraska ; investi- 
gation developed the fact that the distance tariff rates were too high 
as compared with the rates out of Omaha, Lincoln or St. Joseph, to 
allow Hastings jobbers fair entrance to the territory naturally tributary 
to the city; reductions were required to meet the special needs of the 
locality But why should the reductions apply to Jhe first four classes 
only? An explanation suitable to the Hastings tariff will doubtless 
apply with equal force to Kearney. The reduction of first, second, 
third and fourth classes without any corresponding change in the bal- 
ance of the schedule results in material alterations in the relation of 
the classes to each other. Instances occur in which the distance 
tariff fifth class rate from Kearney to stations named in the special 
Kearney tariff is greater than the fourth class rate under the special 
tariff, and since many articles classified in fifth class in car lots take 
fourth class in less than car lots, we have, in theory, at least, though 
possible in practice, a car load rate greater than the small package 
rate for one and the same article. It is not unlikely the explanation 
is that articles classified in the general western classification as taking 
carload rates are never offered for shipment in car lots from either Kear- 
ney or Hastings, and that a tariff for car load shipments is in no sense 
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required. The subject of car load rates was not touched upon by the 
defense at the hearing, and was but casually referred to by the com- 
plainant. However, the question was raised by the petition and was 
fairly at issue. We are of the opinion, based upon information at 
hand, that the defendant, the Union Pacific Railway Company, 
should be required to reduce its schedule of rates for shipment in car 
lots under the general classification, to justly correspond with the rates 
now in force out of Kearney on merchandise in less than car loads. 

Rule XLV. of the rules of practice will afford the defendant an 
opportunity, if wished, to apply for leave to supply testimony to con- 
trovert the conclusions respecting the matter of car load rates. In 
case application is not filed within the prescribed time it is recom- 
mended that an order issue in due course for the regulation of the 
matter in accordance with the conclusions stated. 

In the matter of the rates of the defendant, the Kearney & Black 
Hills Railway Company. In the consideration of the subject we are 
unaided by any information obtained through the parties to the case* 
We are unable to reach satisfactory conclusions at this time. The 
petitioner has utterly failed to show any way in which the Kearney 
public is in fact injured by the present rates on this road. The rates 
are the same to all ; theie is no apparent prejudice or disadvantage as 
between points competing for business along the line. The reason- 
ableness of the rates cannot be fairly tested by the rates out of Hast- 
ings cited in the complaint. The conditions are dissimilar in material 
respects. The Kearney & Black Hills road has no competitor for 
the carrying trade of the Wood River valley, and it has the advant- 
age of location in competing for the business of the valley of the 
upper South Loup river. The Kansas City & Omaha road, west 
from Fairfield is closely hemmed about at all points by competing 
lines ; there are more roads than the business of the country at this 
stage of its development will remunerate ; and it is but proper to add 
that a showing that the earnings of the road are barely enough, or 
even fall short of paying operating expenses, is not conclusive proof 
that the rates in force are not unreasonably high. In the case of the 
New Orleans Cotton Exchange vs. Cincinnati, New Orleans & Texas 
Pacific Railway Company, et al., 2 L. C. C. Rep., 375, it was said 
that " the fact that the road earns little more than operating expenses, 
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is not to be overlooked (in determining what are reasonable rates) 
but it cannot be made to justify grossly excessive rates. Wherever 
there- are more roads than the business at fair rates will remunerate, 
they must rely upon future earnings for the return of investments and 
profits ; " and in Evans vs. The Oregon Railway & Navigation Com- 
pany, i I. C. C. Rep., 325, the commission has said that "in de- 
termining what is a just and reasonable rate • • • the earnings 
and expenses of operation, the rates charged by the other companies 
as nearly similarly situated as may be, the diversities between the 
railroad in question and such other railroads, the relative amount of 
through and local business, and if a rate on a particular commodity 
is in question, the proportion borne by the commodity to the re- 
mainder of the local traffic, the market value of the freight, the re- 
ductions made from time to time, and all other circumstances affect- 
ing the traffic, and as related to other circumstances and consider- 
ations entering into the charges of the carrier, are matters to be taken 
into consideration." These matters are quoted to illustrate the futil- 
lity of an attempt with the information at hand to determine whether 
the rates of the defendant are or are not reasonable ; the prosecution 
and defense of the complaint developed facts as to the length of the 
road and the exclusive character of the business, it being local, but 
nothing further was shown. 

A report of the operations of this road from the beginning of 
operations down to June 30 of the present year, will be called for and 
will be received as soon after that date as is consistent with trie labor 
of compiling the accounts. These figures will offer a basis for an 
intelligent prosecution of the complaint. 

The complaint is therefore held to be not sustained- upon the 
question that the reasonableness of Kearney rates to stations tributary 
are to be measured by the most favorable rates out of Hastings viewed 
from the standpoint of the rate per ton per mile ; that the rates of 
the defendant, The .Union Pacific Railway has shown in tariff pub- 
lished since the date of filing of this complaint, naming rates from 
Kearney to various stations, has practically equalized the rates of 
Kearney with those of Hastings, and has removed w hatever prejudice 
or disadvantage may have previously existed. 

Upon the question of the reasonableness of the rates of the de- 
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fendant, The Kearney & Black Hills Railway Company, the petition 
will be retained by the Board to enable the complainant to produce 
evidence of additional facts, if he so desires, and to enable the Secre- 
taries, independent of the complaint, to collect information necessary 
to reach an intelligent conclusion. 

All of which is respectfully submitted. 

The foregoing findings and recommendations of the Secretaries 
was unanimously adopted by the Board. 
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A. M. Remer, 

Complainant, 
vs. 
The Chicago, Rock Island & 
Pacific Railway Company, 
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APPEARANCES. 

C. L. Hoover, Attorney for Complainant. 

Billingsley & Woodward and W. F. Evans, Atty's for Defendant. 

*• 

The complainant alleges that he is the owner of the following 
described lands, situated in Sarpy county, Nebraaka, to- wit : The 
southeast quarter, also the southwest quarter of the northeast quarter, 
and the southeast quarter of the northwest quarter, all of which is in 
section twenty-one (21), township fourteen (14), range thirteen (13), 
east of the sixth (6) P. M., and the northeast quarter of the north- 
west quarter of section twenty-eight (28), township fourteen (14), 
range thirteen (13) east of the sixth (6) P. M., containing three 
hundred and sixty (360) acres. 

That during the year 1890 the defendant surveyed and located 
a line of railroad through the above described property for a distance 
of one mile across the southeast quarter of the northwest quarter, 
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also the northeast quarter of the southwest quarter in section twenty- 
one (21), and the. northeast quarter of the northwest quarter in sec- 
tion twenty-eight (28). 

That afterwards, on or about the 19th day of July, 1890, the 
defendant caused a commission to view and assess the damages 
accruing to the plaintiff by reason of the defendant appropriating 
the aforesaid property to use it. 

That by the authority acquired by the award made by the afore- 
said commission, entered upon said premises and graded said line of 
railroad across the land of plaintiff; that the plaintiff's house, barn, 
cribs, and feed yards are located on the northwest quarter of the 
southeast quarter of section twenty-one (21), which is east of said 
line of railroad, that the line of said railroad is so located as to very 
nearly divide the southeast quarter of the northwest quarter and the 
east half of the southwest quarter of Section twenty-one (21), and 
the northeast quarter of the northwest quarter of seetion twenty- 
eight (28) into two equal parts, east and west of said line of railroad. 

That all living water on the plaintiff's premises consists of two 
springs and a creek, all of which are situate on the extreme west of 
the southeast quarter of the northwest quarter and the east half of the 
southwest quarter of section twenty-one (21), and the northeast 
quarter of the northwest quarter of section twenty-eight (28), which 
is west of the said railroad. 

That the southeast quarter of the southwest quarter and the east 
half of the southwest quarter of section twenty-one (21) is all used 
as a pasture, on account of the living water situated thereon, forty 
(40) acres of which is fenced with three boards and two barbed wires 
and used for a hog yard ; all the water on said premises is on the 
west of said railroad, and the plaintiff's barn, house, cribs and feed 
yards are west of the aforesaid line of railroad. 

That the surface of the land crossed by the said road is broken 
and rolling; and in grading and leveling the road-bed, is caused at 
all points either a " cut " or " fill," as is more fully shown by the pro- 
file map of said railroad hereto attached and marked Exhibit "A." 

That the building of the aforesaid road has cut the plaintiff's 
barn and feed yards off from all water, except what he furnishes by 
means of a well and a small, insufficient spring, located in a deep 
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ravine, and it has deprived him of all advantages of the living water, 
which has not failed at any season of the year since he has occupied 
said farm, which has been more than twenty years last past. 

That the defendant, though often notified and requested so to do 
by the plaintiff and his agents, has neglected and refused to furnish * 
»an underground crossing, or overhead crossing, or a grade crossing 
protected by cattle guards, which the plaintiff's hogs, cattle and horses 
could safely pass from the barns, cribs and yards' to the water, as they 
have heretofore done, to the great inconvenience and damage of the 
plaintiff, who owns and row keeps on said premises thirteen horses, 
twenty cattle and one hundred hogs. 

That to enable the plaintiff's stock to pass from the barn, cribs 
and yards to water and back, it is necessary that an underground 
crossing, twenty-four feet long and twelve feet high, should be located 
in the above described pastures, between stations 134 and 135; the 
fill on said road at that point is from ten to twenty-five feet. 

The plaintiff prays that this honorable Board make an order on 
defendant, requiring it to make and maintain an underground cross- 
ing between stations 134 and 135, at which point there is a fill 
twenty-four feet long and twelve feet high, with good and sufficient 
driveways to and from said crossing ; and for such other and further 
relief as to this Board may seem just and necessary. 

To this complaint the defendant answers as follows : 

The defendant for answer to the foregoing complaint, admits 
that the plaintiff is the owner of the premises described in the com- 
plaint ; admits that defendant is a corporation duly organized under 
the laws of the state of Nebraska ; admits the survey, location and 
building of a line of railroad by the defendant over the premises 
mentioned in the complaint ; admits the appointment of a commission 
to view and assess damages accruing to plaintiff by reason of defend- 
ant's appropriating and using the premises for its said line of road . 
over said premises, and that an award was made by the commission 
as aforesaid for a right of way and use of the same for its roadway 
over said premises. 

Defendant further answering says : That at the time of the 
assessment of damages for defendant's right of way over plaintiff's 
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premises, said plaintiff demanded in addition to the damages sustained 
by him, that an underground crossing should be ordered to be put in 
for the convenience of the plaintiff in watering stock; that the 
amount demanded was excessively large. Then the commission in 
view of the damages sustained by the plaintiff, as well as his demands 
for an underground passage, awarded to said plaintiff the large and 
unusual' amount of $5,000, which was intended by the commission 
to fully compensate said plaintiff for all his demands ; that defendant, 
in constructing its railway over the premises of the plaintiff, a dis 
tance of about one mile (a profile and plat of which is herewith filed 
and hereto attached) put in four large drain pipes and left four suit- 
able farm crossings and one public roadway crossing, which roadway 
crossing is near the center of the farm of plaintiff; and in addition, 
two arched culverts four feet in width, one of which is about six feet 
in height in the clear, suitable for animals to cross and pass beneath 
the track and from one side of the roadway to the other ; such arch- 
ways as are usually received, and are satisfactory to farmers as under- 
ground ways for the passage of stock. 

This defendant further says, that the fills are high and narrow on 
plaintiff's premises and are unsuitable for underground crossing; that 
there is no more suitable or better place for an underground crossing 
than that of the arched culvert already put in ; that such openings in 
the road are a constant source of danger. This defendant submits 
that said plaintiff Remer is estopped from demanding an underground 
crossing or roadway in view of the exorbitant damages awarded to 
him in view of his demands for an underground crossing. 

This defendant further alleges that this plaintiff failed to take any 
appeal from the refusal of the commission awarding damages to allow 
the plaintiff an underground way, and that it is unreasonable at this 
time to demand an underground way after the award so allowed has 
been fully paid. That at this time to be compelled to put in an under- 
ground way, such as is demanded by the plaintiff, would necessitate 
a large expense on the part of the defendant of undoing that for the 
doing of which it has paid exorbitant damages. 

This defendant further says that said Remer has grade crossings 
that are sufficient, ample, and suitable for his wants. 

The 3efe$4 an t submits to this honorable Board that it has no 



50 FIFTH ANNUAL BBPOBT OF THE 

jurisdiction in the premises to hear and determine the matters com- 
plained of in this action, for the reason that the public is in no way 
or manner concerned or affected thereby, and the matters complained 
of solely affect the complainant. 

To the answer the plaintiff makes the following reply : 

The plaintiff for reply to the answer of the defendant herein 
filed, denies that the assessment of damages for defendant's right of 
way over plaintiff's premises, which was made by the commission 
therein appointed, was made on the basis or consideration of an 
underground crossing being made on said premises ; denies that the 
defendant left four suitable farm crossings or constructed an under- 
ground pass, which could be used by the plaintiff for the purpose of 
reaching the water situated on plaintiff's premises. The plaintiff also 
denies that there is a road crossing near the center of plaintiff's farm, 
as alleged by the defendant in his answer. 

The commission appointed in the condemnation proceedings had 
no authority by law to decide the question whether or not an under- 
ground crossing was necessary for the use and convenience of the 
plaintiff, nor did they take into consideration the damages sustained 
by the plaintiff by reason of the defendant failing to construct and 
maintain an underground crossing as prayed for by plaintiff in this 
petition. Said commission recommended that there be an under- 
ground crossing constructed on plaintiff's premises for his use and 
convenience. 

There are but two causeways constructed on plaintiff's premises, 
neither of which are protected by a cattle guard or fence across the 
right of way of defendant, but simply consists of gates in the fence 
of the defendant along their right of way, with nothing to prevent 
the stock of the plaintiff, while crossing the right of way of the de- 
fendant, from scattering and going along the right of way. 

The culvert, which was constructed for the purpose of a water- 
course, is four feet wide by five or six in height, and over one hun- 
dred feet in length, situated at the bottom of a deep ravine, at which 
point the fill on said railroad is some sixty feet high. It is impossible 
for anything in the way of stock to reach said culvert, the bottom of 
which is spft at all times of the year, as water stands in it most of 
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the season. The road crossing is half a mile south of the plaintiff's 
buildings and over a quarter of a mile west, and is between the main 
part of the plaintiff's premises and separates but one forty from the 
balance of plaintiff's premises. Said forty is prairie land and used 
for meadow. 

The plaintiff further denies that there are any good and sufficient 
crossings ample and suitable for his wants, as there are none over 
which his stock can safely pass. 

The first question for determination in this case is, has this Board 
jurisdiction over the subject matter of the complaint, or the authority 
to grant the relief asked by the complainant ? 

The respondent in his answer alleges " that the Board has no 
jurisdiction in the premises to hear and determine the matter com- 
plained of in this action, for the reason that the public is in no way 
or manner concerned or affected thereby ; and the matters com- 
plained of solely affect the complainant.' ' Section i of the act estab- 
lishing the Board of Transportation says : " That the provisions of 
this act shall apply to any common carrier engaged in the transpor- 
tation of passengers or property by railroad under common control, 
management, oe arrangement for a continuous carriage or shipment 
from any point in the state of Nebraska to any other point in said 
state. The term railroad, as used in this act, shall include the road 
in use by any corporation operating a railroad, whether owned or 
operated under contract, agreement or lease ; and the term * trans- 
portation ' shall include all instrumentalities of shipment or carriage. 

In Section 1 7 of said Act it is provided that " such Board shall 
have the general supervision of all railroads operated by steam in the 
state, and shall inquire into any neglect of duty or violation of any 
of the laws of this state by railroad corporations doing business in this 
state, or by any officer, agent, or employe of any railroad corporation 
doing business in this state ; and shall from time to time carefully ex- 
amine and inspect the condition of each railroad in this state, and its 
equipment and manner of the conduct and management of the same 
with reference to the public safety, interest and convenience." 

In the case of William Gwyer vs. The Omaha & Northwestern 
R. R. Cq, ancl the Burlington $r» Missouri River Railroad Company 
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before the Board of Transportation of Nebraska, reported in the Board 
of Transportation Report for the year 1890, the secretaries held 
(Munger writing the opinion) that in that case, where the complaint 
was for changing the respondent's line of road so as to render useless 
the complainant's stone quarry, " that the injury sustained by the 
" change of that part of respondent's road, being purely a private one, 
" and the statute above referred to having provided an adequate rem- 
" edy to obtain compensation for the injury, we are of the opinion 
" that the remedy thus afforded by the statute is an adequate one; 
" and in the tribunal there provided, and in the manner therein pre- 
scribed, should the parties resort." 

In the case of J. B. Lemington vs. The F. E &* M . V. Ry. Co., 
the complainant alleged that the respondent had killed a Holstein bull 
belonging to him and refused to settle ; the Board held that it had no 
jurisdiction in the matter, and dismissed the complaint. (See report 
of 1887, page 3). 

In the case of E. D. Lewis vs. The C. St. P., M. <Sr» O. Ry. Co., 
the complainant alleged that an engine of a passenger train of re- 
spondent's road had set fire to hay belonging to complainant and 
asked damages; the Board held that it had no jurisdiction over 
claims for damages, and case was dismissed. (See ftoard of Trans- 
portation report for 1887, page 7). 

In the case of Ed Grinnell vs. The B. & M. R. R. in Nebraska, 
page 4 of the report of the Board for the year 1887, complainant 
alleged a failure on the part of the respondent to fence its right of 
way through the lands of the complainant ; the Board assumed juris- 
diction of the case. 

In the case of H. H. Hyde vs. The St. Joe & Grand Island R. 
R. Co., the complainant alleged that the respondent had failed to give 
him a farm crossing ; the Board (without the question of jurisdiction 
being raised) assumed jurisdiction of the matter. 

When the injury complained of is purely a private one and an 
adequate remedy is provided by the statutes, a tribunal with ample 
power to grant relief asked, this Board has always refused to assume 
jurisdiction over the matter of the complaint ; and this, we are of the 
opinion, is the correct rule to follow. But in this case " the public 
safety" is involved, as disclosed by (he ridings and the proof.. Sec. 
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1 06, Compiled Statutes, 1 889, provides : "When any person owns 
" land on both, sides of any railroad, the corporation owning such 
" railroad shall, when required so to do, make and keep in good re- 
" pair one causeway, or other adequate means of crossing the same." 

In the case of the Omaha & Republican Valley Railroad Com- 
pany vs. Severn, 46 N. W. Rep., 842, the Supreme Court of this state, 
in construing this section, says: "The words of the statute, * one 
causeway, or other adequate means of crossing the same,' indicate 
the legislative judgment, that a i causeway/ whatever it may be, when 
applied to a railroad, is an adequate means of crossing its track." 

The ownership of land on both sides of the railroad gives " the 
" right to the causeway, or other adequate means of crossing, and 
" not the ownership or possession of live stock by the land owner." 
The right of "an owner of land on both sides of a railroad to an 
"adequate means of crossing from one part of the land to the other, 
" doubtless, within the meaning of the statute, implies the right of 
" such owner to such means of crossing with any domestic animal 
" under his control ; " and the court further says, in construing this 
section, in connection with the statutes requiring railroad companies 
to fence their track : " That by the above provisions (referring to the 
" fence law), railroad companies are required, under the penalties of 
" certain liabilities, to erect and maintain on the sides of their re- 
" spective railroads, fences suitable and amply sufficient to prevent 
" live stock, of the kind therein specified, from getting on said rail- 
" road, except at the crossing of public roads and highways, and 
" within the limits of towns, cities and villages. It cannot be claimed 
" that this language will bear the construction that private or farm 
" crossings might be left unfenced, and cattle guards or pits dug in 
" the bed of a railroad on each side of such crossing substituted for a 
" fence. The sole object of the fence is to prevent cattle, horses, 
" sheep and hogs from getting on the railroad, but the necessities of 
" travel required that an exception should be made as to public roads 
" and highways ; no such necessity was recognized by the framers of 
" the statute in regard to private farm crossings; " so that by the let- 
ter of the law, such fence was required to be erected, suitably and 
sufficient to prevent cattle, horses, sheep and hogs from getting on 
the said railroad track at private farm crossings ; and according to 
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the construction of the statute by the Supreme Court, the respondent 
has given the complainant, by putting in the crossing in the manner 
it has constructed it, all that he is entitled to under the statute, but it 
is the duty of this Board to see that the public are duly protected 
from danger in the construction of this crossing. 

The act requiring the railroads to fence both sides of the track 
was made for the protection of the public as well as for the 
protection of the land owner; and the manner in which 
fences are constructed, or if not constructed at all, the law 
makes it the duty of this Board to see whether or not the public 
safety is involved, and if it is, then it is its duty to require the con- 
struction of the fence so as to protect the public from suffering injury. 
The manner in which a farm crossing is constructed .may be danger- 
ous to and involve the safety of the public. Now, in this case, the 
manner of constructing both fences and the farm crossing is involved, 
and this Board has jurisdiction of the subject matter of the complaint. 

The right of way of respondent at the place where this crossing 
is placed,. is three hundred feet wide; the surface of the land through 
which the respondent's road is constructed is very rough, being many 
cuts and fills. Directly north of the crossing the railroad runs in a 
considerable curve into a deep cut, and south of the crossing is a fill 
which quite abruptly increases to a height of about forty feet. 

This line of railroad is a through line, and will run many fast 
trains of passengers and freight when in full operation ; and owing 
to the nature of the ground, the grade of the road-bed, and the width 
of the right of way, it will be very difficult for complainant, in driv- 
ing his live stock across said right of way, with the condition of the 
crossing as now constructed, to hold his stock in hand and keep them 
off the railroad track. 

We therefore find that said crossing as constructed is dangerous 
to the public ; that the respondent should be required to put in cattle 
guards on each side of said crossing at least sixteen feet apart, and 
connect the same by fences on the sides of the right of way of the 
respondent, so as to prevent the live stock of complainant from going 
upon and along the track when being driven across the right of way 
of the respondent ; and that gates or bars be put in the fenee along 
the right of way, at said crossing, amply sufficient to prevent the live 
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stock of the complainant from getting upon the right of way of said 
company. That when these requirements are complied with the 
public will be amply protected from danger. 

That it is not necessary to require the respondent to put in an 
underground crossing ; the expense would be too great, and further, 
it would weaken the road-bed and render it less secure. 

« 

The findings have been submitted to the Board, but not yet 
acted upon. 



> 



BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 

A. J. OrendorfF, 

Complainant, 
vs. 
The Kansas City & 
Omaha Railway Co., 
Defendant. 

On the 27th day of December, 1890, a complaint was filed in 
this office by A. J. Orendorff, setting forth: That Spring Ranch is a 
station on defendant's line of railway in Clay County, Nebraska, 
which had been kept open for business by said defendant from the 
time of its building its said line of road up to the second day of De- 
cember, 1890, when the same was closed. 

After preliminary investigation the secretaries made the following 
preliminary findings and order, under the rules adopted by the State 
Board of Transportation : 

1 st. That Spring Ranch is a station on. defendant's line of rail- 
way in Clay County, Nebraska, which was maintained by defendant 
from time of opening said railroad for the business of the public up to 
the 2nd of December, 1890, when said defendant company closed 
said station, and refused to maintain said station. 

2nd. That said station is located in a well settled and cultivated 
country ; and that there are a number of business houses located at 
said station, which in order to do business in said place it is necessary 
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for said company to maintain said depot at said place; and that the 
residents of said town and the country adjacent thereto are entitled to 
have a station opened, maintained and operated, and that the refusal 
of said company to operate and maintain said station, and stop their 
trains thereat and receive and discharge passengers thereat is an un- 
just and unreasonable and unlawful discrimination against the residents 
of the said village of Spring Ranch and the country adjacent thereto. 

ORDER. 

It is therefore, by the State Board of Transportation of the State 
of Nebraska, adjudged, directed and ordered that the said defendant, 
the Kansas City & Omaha Railway Company, open for business, op- 
erate and maintain the said station located at said Spring Ranch in 
Clay County, Nebraska, on its line of railroad, or to show cause with- 
in ten days from and after the service of this order. 

Dated at Lincoln, Nebraska, January 26, 1891. 

To which preliminary order the defendant on the 6th day t>f 
February, 1 89 1, filed an answer setting forth the following state of 
facts : 

That the following statement, showing our business at that station 
for the last three months that it was. open, was as follows: 

September Freight $ 99 7 1 

Passenger 19 43 

Telegraph 5 30 






Total $ 1 24 44 

October Freight $ 75 69 

" Passenger 2 68 

" Telegraph . •. 50 

Total $ 78 87 

November Freight $249 50 

Passenger 545 

Telegraph 2 30 






Total ...t $257 25 



.JL 
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The excess of November, 1 890, receipts above those of Septem- 
ber and October was due to the charges on three car loads of coal 
received that month. That, however, is very unusual, and should be 
allowed for in considering the amount of business done at the station. 

From the above you will note that the average receipts were 
about one hundred dollars per month for September and October, 
which are always better months for business than during the winter 
and spring, on account of the people getting in their winter stocks. 

Defendant alleges that the receipts, if the office was open now 
would not average over sixty or seventy dollars per month, that owing 
to the almost total failure of crops in that section of country that 
shipments are exceedingly light. 

An open station would cost for agent, fuel, lights, etc., about 
fifty dollars per month, and it does not look reasonable to put this de- 
fendant to that expense, considering the very small amount of busi- 
ness to be accommodated. That defendant runs a mixed train each 
way, six days in the week, and it always stops at Spring Ranch for 
the United States mail, and to take orders for patrons, or any other 
business that may be for it. The man who runs the elevator at this 
place is supposed to look after the station and business in a general 
way, and it is the aim of the defendant to furnish its patrons with 
every justifiable accommodation, but considering the above facts and 
figures that the request to open the station at Spring Ranch is un- 
reasonable. 

February 10th this case wes set for trial for February 16, 1891, 
at Spring Ranch, Clay County, Nebraska. 

Hearing was had at the time and place above set, and the case 
taken under advisement. Before a final determination of the case, 
the Secretaries were notified by the defendant that they had opened 
the station in accordance with the prayer of the petition, and would 
maintain the same. 

■Thereupon the said case was dismissed. 
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BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 

T. A. Arneal, J. W. Wait and 

Barney Bergman, 

Complainants, 
vs. y 

The Chicago, Burlington & 

Quincy Railroad Company, 

Defendant. 

January 28, 1891, complainants filed their petition in this office 
for themselves and forty-six others, similarly situated, residents of 
Armour, Pawnee County, Nebraska, setting forth, that the defendant 
is an incorporated railroad company, engaged in the transportation of 
passengers and freight in the state of Nebraska. 

That a part or branch of said defendant's line of railroad runs 
from Beatrice to Table Rock, through Pawnee County, and crosses 
the Kansas City, Wyandotte & Northwestern Railroad at said town of 
Armour, running in a southwesterly direction from Burchard station 
to Liberty. 

That said village of Armour has a thickly settled country contigu 
ous thereto, and to and from which place large numbers of people de- 
sire to be carried by said defendant railroad company, and to and 
from which place large amounts of freight would be consigned by way 
of defendant's railroad, but that defendant has neglected and refused 
to establish any depot or station house at said Armour, or to stop all 
or any of its trains thereat, for the receipt or discharge of, either pas- 
sengers or freight. 

That said complainants are individuals engaged in various kinds 
of business and occupation at, or contiguous to Armour, and travel 
on defendant's line of railroad, and desire to get on and off of said 
defendant's trains at said town, and have freight to be shipped from, 
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and to be received from the said town, if the said defendant would re- 
ceive and discharge the same thereat. 

That by the refusal of the said defendant to receive and discharge 
said freight at said town, they are prevented from enjoying the same 
privilege and accommodation from the said line of railroad as are the 
patrons of defendant at other points on the line of the said railroad. 

The complainants ask that said Board of Transportation of the 
State of Nebraska, upon a hearing of this complaint order the said 
defendant to establish and maintain a depot or station house at said 
Armour, and stop their trains thereat for the receipt and discharge of 
freight and passengers. 

On the 13th day of February, 1891, the defendant filed its answer, 
setting forth : That it admits that it is an incorporation, and that 
said line is located and operated between the towns of Beatrice 
and Pawnee, and is crossed by the Kansas City, Wyandotte & North- 
western Railroad at a point 4 1-10 miles east of the town and station 
of Liberty and 42-10 miles west of the town and station of Burchard, 
Gage County, Nebraska. 

That the said stations of Burchard and Liberty on defendant's 
line of road are only 8 3-10 miles apart, and that there is no town at 
the point of crossing ; but the said crossing may have the name of 
Armour, but of which fact this defendant is not advised. 

That the country around and about the said point of crossing of 
the two roads is very sparsely settled, and there is no business that 
would be done at a station made as complainants require at said cros- 
sing that would justify the establishment of a station, nor would the 
business meet the expenses of the establishment and maintenance of 
a station thereat. 

That the petitioners referred to by the complainants live mostly 
at or near the stations and towns of Liberty and Burchard, and the 
entire business of that country between the two stations is amply and 
promptly accommodated on its line at the said stations of Burchard 
and Liberty. 

That its line of road, passing through the stations of Liberty and 
Burchard is one of the lines composing the system of roads operated 
by the Chicago, Burlington & Quincy Railroad Company, which runs 
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from the city of Chicago through Kansas City and St. Joseph, and on 
through the southern part of Nebraska to Denver: That another 
through line, operated by this same company, runs from Chicago 
through Omaha, Lincoln and Oxford, on to Denver ; that these two 
lines in their operation have junction stations at the towns of Oxford, 
Red Cloud and Wymore, and they are so run and operated as to ac- 
commodate the traveling public by making certain specified time of 
reaching their junction points. That the southern lines, passing 
through the stations of Burchard and Liberty is the longer line of the 
two between Chicago and Denver, and trains operated on this line 
are run at an extremely high rate of speed, in order to avoid delays of 
local connections at junction points. There are several similar junc- 
tion points in Illinois and Iowa at which the traveling public is ac- 
commodated, and the connection of the other trains by reason of 
local trains in those' states as well as in Nebraska, that in order to 
make the necessary time on this long line, long and careful experi- 
ence in the operation of trains has demonstrated that it is impossible 
and impracticable to make any additional stops on said line, without 
disarranging the time on other roads, throwing out of connection the 
various trains operated in conjunction with the trains on this through 
line, at the various junction points in these several states. It is ex- 
tremely difficult now to make the necessary time on this long line in 
order to accomodate the speed to the proper connections at the junc- 
tion points, and there is already much trouble in making such speed 
as will prevent delays at Lincoln, Wymore, Red Cloud, Oxford and 
other points in the state. That if the trains on said road should be 
required to make the usual station stops at the crossing referred to in 
complainants' petition, the loss often minutes in time would be incurred 
in addition to the running time already made by the train, which 
would be a serious loss and inconvenience, not only to the trains op- 
erated on this long line, but in causing delays in all the lines of the 
Burlington system. 

In making the run from Chicago to Denver, in order to accom- 
modate the public and to meet the time made by the competitive 
lines between those points, the time is based upon the shorter line, 
running through Lincoln, and cannot be changed or lengthened with- 
out very great disadvantage to the entire system operated by this 
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company, and the time on the shorter line would have to be changed 
to accommodate the time on the longer line referred to if additional 
stops were required to be made. 

That the grades of the two lines of railroad at the point where 
they cross, as referred to in the complaint, is such that it is impracti- 
cable to make and maintain a station at the point. 

And the defendant submits, under advice of counsel, that it is not 
required by law to comply with the complaint and requests made by 
complainants, and this defendant urges upon said Board, and stands 
ready to prove* that there is no such demand as will be a benefit to 
the community at large in the establishment of a depot or station 
house at said point. That such demand is made in the interest of a 
few parties who own the land immediately at or adjacent to the point 
of crossing, who desire to build up a town at said place and sell their 
lands. 

Defendant prays that said complaint may be dismissed. 

The hearing was had in this case and the locality personally in- 
spected by the Secretaries ; and through the efforts of the Secretaries 
the complainant and defendant agreed as to what should be done* in 
the premises, and the matter being satisfactory to both parties, the 
case was dismissed without a final determination by the Board. 



BEFORE THE NEBRASKA STATE BOARD OF TRANS- 
PORTATION. 

F. C. H. Adams and A. F. A 

Henry, 

Complainants , 

vs. 

The Burlington & Missouri 
River R. R. Co. in Nebraska, 

Defendants, 



> 



j 



On the 6th • day of April, 1 89 1 , the complainants filed in this 
office a petition, setting forth : That they are the representatives 
chosen for the presentation and prosecution of this complaint, in be- 
half of the merchants and other residents of the village of Stamford, 
in Harlan county, Nebraska. 
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That the defendant is a railroad company, subject to the pro- 
visions of the act regulating railroads. 

That Stamford is a village in Harlan county, having a popula- 
tion of one hundred people and situated on the line of the defend- 
ant's railroad, seven miles west of Orleans and thirteen miles east of 
Beaver City. 

That prior to the 12th day of March, 1891, there, had been 
maintained for several years a depot and other station facilities, and an 
agent for the transaction of the business of the citizens of said village 
of Stamford and vicinity in connection with the railroa'd company. 

That on the 12 th day of March, 1891, said railroad company 
did remove the agent from said station, together with the books and 
records, etc., previously maintained for the accommodation of the 
public. 

That the closing of said station caused great inconvenience to 
the patrons of the railroad at Stamford, and is an act tending to the 
prejudice and disadvantage of said locality. 

That the business furnished the railroad company at the said 
station, and which will be furnished to the said railroad company, 
were there adequate facilities for the prompt receipt and delivery of 
freight and passengers is sufficient to warrant the demand of an open 
station thereat, and that the accommodations due the citizens of said 
village and vicinity demand and require such a station. 

The petitioners pray that defendant may be required to answer 
the charges, and after due hearing and investigation, an order be 
made requiring the defendant to cease, and desist from said violation 
of the act to regulate railroads, and for such other and further order 
as the Board may deem necessary in the premises. 

On the 1 8th of April, 1891, the defendant filed its answer setting 
forth : That said station of Stamford is on a branch line, running 
west from Orleans through a section of country that owing to the 
failure of crops the past year, has furnished an . exceedingly small 
amount of business for many months, and that there is no prospect 
of any increase of business until the new crop of the present year 
and the business of the present year show an increase. 

That the station agent employed at said station prior to March 
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1 89 1, was removed, owing to the almost total lack of business at said 
station, and the company could not, in justice to itself and the busi- 
ness at said point, continue to incur the expense of keeping the agent 
and an open station all the time thereat. 

That it is absolutely necessary for the said company to curtail its 
expenses in every possible manner that it can, and alleges the fact to 
be that there is not sufficient business at said station and has not 
been for several months to warrant the' keeping of an agent and open 
station at said point. 

That said station has not been closed permanently, but only 
temporarily, and was wholly for the reason of the lack of business 
done and to be done thereat. That as soon as the business of 
said station will warrant the replacing of the agent, the same will be 
done, and was so intended to be done at the time of the closing of 
said station. 

That all prepaid freight is now, and has been, and will be in the, 
future, delivered to parties at said station the same as heretofore. 

It submits that while it will keep up the necessary services and 
operation of said road during the period when there is a continual 
expense and no profit, that the citizens and patrons thereof should 
co-operate with the defendant company in the necessary and proper 
curtailment of these expenses during the period when the business 
will not warrant the expense and amount of labor heretofore employed 
and performed. 

That the patrons of the road at said station can be easily accom- 
modated now in accordance with the business done, together with the 
business at the stations on either side thereof on said line of road. 

Wherefore the defendant submits that it ought not to be required 
to keep an agency at said station until by the production of the new 
crop and the increase of business they will be justified and warranted 
in so doing. 

Owing to the appointment of new Secretaries to the Board, who 
commenced their duties May 1st, 1891, the time for the hearing was 
not set by the retiring Secretaries, but was left for the new officers. 

The hearing was set for Friday, May 15, at 9 o'clock a. m., at 
Stamford, at which time and place the Secretaries viewed the premises 
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and took all the testimony offered ; the defendant failing to offer any 
testimony or to make any further appearance. 

The Secretaries decide after a full examination of the matter that 
defendant be required to furnish proper facilities for the loading and 
unloading of freight, and that prayer of petitioners be denied. 

At a regular meeting of the State Board of Transportion, held 
July ist, 1891, the decision of. the Secretaries was modified, and de- 
fendant was required to open said station of Stamford not later than 
the 15th of August, 1 89 1. 



BEFORE THE NEBRASKA STATE BOARD OF 1 TRANS- 
PORTATION. 

The City of Pawnee City, ^ 

Nebraska, 

Complainant, 
vs. y 

The Chicago, Rock Island 

& Pacific Railway Co., 

Defendant, 



APPEARANCES. 

H. C. Lindsay, Attorney for Complainant. 
Billingsley & Woodard and W. F. Evans, Attorneys for De- 
fendant. 

The complaint was filed by the city of Pawnee City, Nebraska, 
April 28, 1 89 1, but owing to the importance of the case, and the elec- 
tion of new secretaries, nothing was done until the new officers 
assumed their duties. 

Time was set for the completion of the pleadings, and the taking 
of the testimony. 

This being a very important case, only just commenced at the 
date of this report, we deem it wise not to divide the report into two 
parts, but to wait until the final determination of the case, and then 
make a full and complete report of the matter at one time, 
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REPORT OF BOARD OF SECRETARIES 

ON THE QUESTION OF 

REDUCING LOCAL FREIGHT RATES. 



.* 



SEPTEMBER, 1891. 



REPORT OF THE SECRETARIES. 



To Messrs. Benton, Hill, Hastings, Allen, and Humphrey, Members of 
the Board of Transportation: 

Gentlemen : Pursuant to a resolution of your Board directing the 
secretaries to prepare a statement of facts in the matter of transporta- 
tion rates in this state, we respectfully submit the following : 

In order that you, and through you the people of the state, may 
have a more comprehensive view of the whole controversy on the 
question of freight rates between the people and the railroads of the 
state we call your attention : 

First — To a brief history of the controversy from its earliest be- 
ginning, showing the situation as it was, up to the time when the 
pretent members of the Board went into office. 

Second — To such facts, figures, and arguments as we have been 
able to gather from both sides, to the controversy at the recent public 
investigation held by this present Board, and to other facts ascertained 
by the secretaries prior to and since the recent public investigations. 

The present controversy between the people and the railroads of 
this state originally grew out of the question, not of rates or reduc- 
tion of rates, but of control. The people, recognizing the railroads 
as common carriers, not entitled under the state constitution to the 
same broad liberty of action in business that the individual citizen has, 
wanted to control the roads. The roads, impatient of interference, 
wanted to control themselves and manage their business in their own 
way. The roads were aggressive in business matters. They crowd- 
ed the rapid development of their systems in all directions through- 
out the state with an energy never before equaled in history. Had 
they been less energetic and less forceful in the early settlement of the 
state there would have been less progress and less material develop- 
ment. Not only were the railroads energetic and forceful, but they 
were arrogant and overbearing in their methods. By the very force 
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of their splendid energy they were natural usurpers of power, and the 
individual citizen stood in awe of a magnificent combination of cap- 
ital, brains and energy that had no conscience and no soul. To protect 
himself against its aggressiveness his first instinct was to pass laws 
that would curtail its legal rights. To prevent the passage of such 
laws was the natural instincts of the roads. The citizen at once 
appealed to public sentiment with a view of securing the passage of 
such laws as he deemed necessary to check this growing railroad 
power. Had the railroad people at this point calmly considered, 
yielding to the passage of such laws, for general control, as the people 
under the constitution were entitled to, submitting to control rather 
than seeking to control, they would have secured popular sympathy 
instead of arousing popular distrust. And had the citizen pursued 
the even tenor of his way, holding fast for what was his by right, 
moving forward in the line of his own good common sense, avoiding 
rather than seeking a quarrel with the railroads, electing only honest 
men to the legislature, he would have secured earlier in the struggle 
the legal control and the legal remedies which he sought for, and, 
preserving his even temper and cool judgment, he would have been 
able to recognize justice when he found it, and to know when he had 
gone far enough. When the public will is moved by judgment, and 
not by prejudice, there is always inherent in the popular heart a love 
of justice and fair play ; but when baffled by tricks and bullied by 
uulawful assumption of power, the public will becomes perverted and 
moves by caprice and not by reason. At such times the professional 
agitator finds public sentiment an easy prey to his mischievous doc- 
trines. 

Never in history has a better opportunity been given to arouse 
popular prejudice than was given by the railroad managers in this 
state in the earlier stages of this controversy. As the anti-railroad 
sentiment grew and became threatening in its attitude, railroad manip- 
ulation became less scrupulous ; and the louder the clamor for railroad 
legislation and railroad control, the more the railroads refused to yield 
to the reasonable demands, and the more they sought through politcal 
intrigue to defeat the popular will. 

It seems strange that a community of producers of more than 
average intelligence, and a community of railroad managers and 
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builders, having so much at stake of mutual interest, should allow a 
dangerous feud to grow up between them. 

In the dispute as it originally began there is no doubt the rail- 
roads were in the wrong. They were stubborn and unyielding at a 
time when they should have been satisfied to live and let live. The 
people asked only what was reasonable, and what was guaranteed to 
them under the state constitution. For many years the roads were 
able, through their political power, to defeat legislation. They were the 
stronger of the two in the contest. They were the only capitalists in 
the state and were rich. The producers were few in number and were 
poor. The railroads had plenty of money, and they spent it lavishly 
in the construction of new lines. They were powerful in politics, and 
were aggresive and arrogant in their* manipulations of men and mea- 
sures to accomplish their purposes. Their overmastering influence 
in the state aggravated the temper of the people and banded them 
still more closely together in a still stronger anti-railroad sentiment. 
At length, in 1881, came the first victory for the people, in the form of 
an act by the legislature fixing a maximum rate. It was not a reduc- 
tion of rates, but a fixing of a definite limit, above which the rate tariff 
might not go. This rate was taken from the lowest published sched- 
ule of rates then in force. In this the people had gained one point, 
that of control. No sooner had this law been enacted granting con- 
trol over rates than the people began to demand more control. They 
demanded a court that should have general supervision over the roads, 
with power to judge and decide questions in dispute, before whom 
they might bring specific complaints and have them promptly and 
fairly adjusted. In obedience to this popular demand, a railroad 
commission was created in 1885. This was the second victory for 
the people. 

No sooner had the commission been created than it became 
unpopular. The people had now gone beyond the question of general 
control, and the fixing of a maximum rate, to the question of reduc- 
tion of rates, and the commission had no power to reduce. The cry 
was raised to abolish the commission, and create in its ste^-d a new 
court which should have still greater authority as to general control, 
and which should be vested with power to reduce rates. Again the 
people were victorious, and the law makers of 1887, composed largely 
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of farmers, created the Board of Transportation. This Board, as now 
constituted, consists of eight members, five of whom were elected by 
direct vote of the people, and exercised controlling power in the 
official acts of the Board. 

This law was a practical embodiment of the national law creating 
the interstate commerce commission. It was urged by those who 
demanded this new court that a majority of its members, being elected 
by direct vote of the people, and owing allegiance alone to the citizen 
who cast the ballot, the power to fix rates of transportation would be 
under the direct surveillance of the producer, the only check on his 
individual judgment being the individual will and the individual judg- 
ment of the officials whose authority his vote had created. 

The producing classes of the state had at length prevailed, after 
much agitation, much engendering of bad feeling, and much loss of 
confidence of both parties in each other. So far as legal advantage 
was concerned, the public will had asserted itself and the producer 
commanded the situation. 

The only question yet to solve was as to what extent rates should 
be reduced. Here the trouble shifted from the people in general 
against the roads to the Board of Transportation against the roads. 

The result of this contest between the Board of Transportation 
and the railroads was a general average reduction on local and through 
rates of 33^ per cent. This was the most sweeping and far-reaching- 
reduction ever accomplished by any board of railroad commissioners 
in the United States. It not only affected the local rates over which 
the Board had absolute control, but interstate rates over which the 
Board had no control, and that were of greatest importance. In the 
attack the Board of Transportation was so vigorous, and their demand 
was crowded with such determination and force, that the roads were 
compelled to make great concessions on the interstate rates. And 
when these concessions were made it was tacitly understood and 
agreed between the Board and the roads that the local rates should 
not again be disturbed until such time as the local interchange of busi- 
ness in this state should be of more general importance to the people 
than it was then. In order that you may more fully comprehend 
what was involved in the issue between the Board and the roads at 
this time you should bear in mind that a reduction of the local rates 
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in Nebraska meant to the roads a general corresponding reduction in 
local rates in Kansas, Colorado, Wyoming, Montana, Utah, Idaho, 
Nevada, Oregon and Washington. The Board saw this point as 
clearly as the roads did. The Nebraska Board of Transportation had 
indirect power to cause a reduction in all these other western states, 
where there were no boards of control. 

The Board used their power over local rates to extort from the 
roads broad and liberal concessions on interstate through rates, which 
was the vital question to Nebraska producers. 

So swift had been the progress of the anti-railroad sentiment in 
this state, and so fierce had it become in its demands, it stopped not 
to recognize what the Board had done, but passed on from the demand 
for reduction to the demand for more reduction. 

In the trial that took place in the summer of 1887 the roads 
resisted reduction with great force and determination. They fought 
most determinedly every inch of ground from beginning to end. The 
Board, being composed in part of men of high legal standing, being 
assisted by a " rate expert " of recognized ability, investigation was 
most thorough and complete. 

In view of the fact that the Board secured this sweeping reduc- 
tion, and has since that time made still further reductions, it would 
seem that as a rate reducer it had fairly earned from the producers of 
the state some slight gratitude, if not respect ; and it would seem that, 
after having brought the railroad power to terms, the anti-railroad sen- 
timent should have been, for a while at least, reasonably satisfied. 
The seene had now changed since the earlier part of the struggle. 
The roads have expended their money in the building of new lines that 
were unprofitable. They were obliged to exercise the strictest economy 
in order to make even a small dividend. The C, B. & Q, railroad 
lost in the strike of 1883 $3,000,000. which, together with the reduc- 
tion of rates, caused their stock to decline fifty cents on the dollar. 
Hard times were staring them in the face. In the meantime farmers 
in the state had prospered. 

We have shown to you how this controversy first started, over the 
question of control. How in 1881 a maximum rate was fixed, which 
was control. How the people then demanded more control, and how 
in 1 885 the commission was created for more control. How the people 
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then demanded still more control and reduction of rates. How in 
1887 the commission was abolished and the Board of Transportation 
created, which had not only power to exercise still more control, but 
to reduce rates, and which actually did, in the contest with the Elk- 
horn road, cause a reduction of 3$}i per cent, supplementing this 
reduction with still further reduction on coal and grain. How the 
railroad power of this state had been rebuked for its audacity, punished 
for its rapacity, and yet the agitation was not one whit cooled in its 
fury, but grew in force and violence and called louder than ever for 
still more reduction. Again the second newly elected Board of Trans- 
portation took up the question and called a meeting for still further 
investigation. 

The Board saw no way of arriving at the facts only by investiga- 
tion. The question then pending before the Board when the present 
members came into office in the earlier part of the year was "still more 
reduction." Recognizing its duty as a court to render judgment 
according to facts and according to justice, it at once set about to 
ascertain facts. 

On the 13th of August, this Board sat at Lincoln, as per previous 
announcement, to take evidence and hear argument. It is worthy of 
note that no person appeared at that or any subsequent meeting of the 
Board who advocated the lowering of the rates of the products of our 
farms to our markets. But at the Lincoln meeting it was urged upon 
the Board that the short haul rates be modified, with no complaint 
whatever as to rates now fixed on grain, live stock or coal. 

It is also worthy of special notice that the gentleman making this 
argument made no effort to show that the rates on our out shipments 
of Nebraska farm products were unreasonably high, his argument 
being confined to a criticism of the Nebraska distance tariff. He 
charged that the rates in this state were founded on what is known as 
the long haul theory ; he said : 

" The purposes for which the rates are fixed are as follows : 

" First, to protect the existence, under the rule of charging all the 
traffic will bear, of such internal industries of the state as produce 
articles for a distant market such as corn, oats and packing house 
products, upon which they can collect freight charges for a long haul. 

" Second, to prevent and prohibit as far as possible such internal 
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industries of the state as might supply the home markets of the state 
with those commodities which the road is now hauling into the state 
from long distances at high freight rates." 

He also claimed : "That the local distance tariff on .the C, B. 
& Q. was formulated with this second purpose in view." He claimed 
the freight most used by the people is that shipped under the rates for 
fourth and fifth class. The rates on the fourth and fifth class freight, 
are those, therefore, whjch are of the most importance to the people, 
yet it is on the fourth and fifth class freight that we meet with the 
greatest discrimination under the local distance tariff in Nebraska, a 
discrimination operating against the local shippers and in favor of the 
shippers living in cities far distant from the state. This discrimination 
against the shippers in interior Nebraska results from the dispropor- 
tion existing between the low through rates to the state, and the high 
local rates in the state. 

It must occur at once to any ordinary man that a low rate for 
the long haul is the very life of Nebraska. 

If the principal business of the people of the state was to exchange 
commodities among each other, from town to town, on short hauls 
within the state, then they would want rates based on the short haul 
theory , but if the principal business of the people of the state is to 
raise grain and stock for a far away eastern market, and to import 
building material and family supplies from a far away eastern market, 
then the low rate on the long haul is absolutely vital to their interests. 

The producer in Nebraska is interested in rates only on such 
articles as he buys and sells. It makes no difference to him what 
the rate is on hoop-poles if he never buys or sells hoop-poles. He is 
interested only in the freight he pays, either as buyer or seller. Admit- 
ting, for the sake of argument, that he pays the freight both ways, 
both on what he buys and what he sells, he then pays both the long 
haul and short haul freight, and to determine which of the two hauls 
he would have the rate based on he must first ascertain which haul he 
uses most. If the shipments of these articles which he buys and sells 
are mostly long haul shipments, then he wants the rates favorable to 
the long haul theory; but if the shipments are mostly short haul ship- 
ments,' then he wants the rates based on the short haul theory. 

Let us take an average Nebraska farmer, and see whether the 
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tonnage on which he pays freight is handled mostly on the long or 
short haul. The average Nebraska farmer ships or receives in one 
year 2,000 bushels, or 120,000 pounds, of grain; 40,000 pounds of live 
stock; 20,000 pounds of coal, salt, lumber, etc.; 500 pounds of gro- 
ceries; 1,500 pounds of miscellaneous articles ; making in all a total 
of 200,000 pounds, on which he pays freight either as a buyer or seller. 
Not over 500 pounds, or one-quarter of 1 per cent of this, is handled 
on the local distributing rate. 

Would the farmer who pays freight on 300 pounds of sugar and 
two car loads of fat steers, prefer to have the rates adjusted in favor 
of the sugar rather than the steers ? Or, if he sells a fat hog and pur- 
chases a paper of pins, will he complain that in the adjustment of 
freight rates, discrimination is made in favor of the hog and against 
the pins ? • . 

The principal transactions of our people in Nebraska do not con- 
sist in buying, but in selling. We are producers rather than con- 
sumers. Our present prosperity was not attained by purchasing gro- 
ceries, but in the selling of cattle, hogs and grain. The future wealth 
of our farmers depends not on the price of what they buy in the.stores 
of their nearest town, but on the price of what they sell to eastern 
markets. And yet men appear before this Board and appeal to the 
farmers through the press, criticising the long haul theory on which our 
rates are based, because they say it discriminates in favor of the long 
haul shipments of our grain and live stock, rather than on the local 
distribution of groceries. They say this present system tends to build 
up the producer of our farm products rather than the man who sells 
sugar and coffee, and they point to a list of 600 articles of merchan- 
dise which they say are discriminated against for the benefit of the 
Nebraska steer. If it could be shown that the list embraced six hun- 
dred times six hundred articles, it would still be true that the short 
haul freight paid by an ordinary farmer in one year's purchase of these 
articles would not amount to as much as the freight on one fat steer 
from here to Chicago. And so long as the Nebraska steer continues 
to be of so much importance in the business transactions of this state, 
in the adjustment of our freight rates, it seems meet and proper that 
the interest of our steer should stand paramount. • Bear in mind 
always, that of all the freight paid on all the articles bought and sold 
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in a whole year's transaction of our ordinary farmer, the short haul 
freight is only one-quarter of i per cent. Less than i per cent of all 
the tonnage of Nebraska roads is included in agricultural implements 
and merchandise shipped locally. The principal items of commerce 
in the state are grain, coal, lumber, live stock, and meat products ; 
they being 70 per cent of all the commerce of the state. Less than 
1 per cent of grain, coal, and lumber is local business, because we 
have no forests or mines, and small local demand for grain shipped 
by rail. 

An agitator may stand before an audience of people and set them 
wild with excitement, or he may appeal through the press and raise 
* an army of 70,000 voters by quoting technical instances in which the 
local rates on these articles seemed disproportioned to the long haul 
rate ; but when these 70,000 men stop* to consider that less than 1 
per cent of coal, grain, and lumber is local business, the argument 
falls to the ground, and the agitator only proves how mischievous a 
man can be when he talks with the purpose to deceive. Now it 
may be asked if the distributing rate is so little used by the people of 
the state, to reduce it would not seriously affect the income of the 
roads, why not reduce it and silence the popular clamor ? It is. easily 
explained why a reduction of this tariff in Nebraska, although it is 
little used by the ordinary farmer, might seriously affe.ct those Ne- 
braska railroads which have extended their lines into states west of 
us. It is plain to any that, as we approach the west, where the coun- 
try is more sparsely settled, and the tonnage is lighter, higher rates 
must prevail, in proportion to the decrease of business. Nebraska, 
doing a much less business on the distributing rate, must have a 
higher rate than Iowa ; and Colorado and Wyoming and other west- 
ern states must stand a still higher rate than Nebraska, and the tariff 
should be so arranged that the proportion in advance of rates shall be 
consistent with' the decrease of business in each state. If the Nebras- 
ka distributary* rate is put on a plane with that of Iowa, the discrep- 
ancy between the Nebraska rates and the states west of us would then 
be too great, and immediately the demand would come from those 
states for a reduction consistent with the Nebraska rates, and such 
reduction would be a serious matter in its effects on the revenues of 
the roads in those states, where the conditions are dissimilar to ours, 
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and where the distributary rate is more in use. Will the Nebraska 
farmer insist that for the sake of the reduction of one-quarter of 1 per 
cent of his freight bills he will jeopardize our present low through rate 
to the eastern market ? But it is also urged that our local distance 
rate in Nebraska should be put on a par with that of Iowa. In con- 
sidering that question the one point vital to the farming interests of 
Nebraska is whether our stock and grain can be shipped from the 
interior of the state to Omaha and Lincoln on the local distance 
tariff, and from thence to Chicago and St. Louis, and whether when 
these products reach Chicago and St. Louis, they have paid per mile 
in proportion to the distance traveled more than the same products 
would have paid had they started in Iowa instead of Nebraska. 
When a Nebraska steer reaches Chicago in the form of dressed meat, 
the question with him is not what it costs him to travel through 
Nebraska or Iowa or Illinois, but what he paid for the whole trip, and 
whether a proportionate reduction has been made in accordance with 
the distance traveled. If he. has traveled twice as far as the Iowa 
steer, then he should have paid, not twice as much, but less than 
twice as much as the Iowa steer. For the purpose of ascertaining 
whether in the adjustment of rates the Nebraska steer is being fairly 
treated in comparison with the Iowa steer, let us Jake one of each, 
follow him to Chicago, and see how they stand in relation to cost of 
transportation. Take a Nebraska steer at Hemingford, Nebraska; 
ship him to Omaha under the Nebraska tariff, which is 22.8 per hun- 
dred pounds; kill him and ship the dressed meat to Chicago at 22 
cents per hundred pounds. He has traveled 931 miles and has paid 
4.4.8 per hundred pounds. Now take an Iowa steer and haul him 
alive the same distance over a " C " road at Iowa local rates, 31 cents 
per hundred pounds ; kill him at the Cedar Rapids packing house, 
and ship the dressed meat to Chicago at 1 7 cents per hundred pounds. 
He has now traveled 650 miles and has paid 48 cents per hundred 
pounds. The Nebraska steer travels 931 miles and pays 44 cents 
per hundred pounds. The Iowa steer travels 650 miles and pays 48 
cents per hundred pounds. Forty-eight cents for 650 miles as against 
44 cents for 931 miles. The Nebraska steer has traveled once and 
one-half the distance of the Iowa steer at an actual less cost. Take a 
Nebraska steer at Funk, Nebraska; ship him to Omaha, 200 miles in 
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a thirty-six foot car, at 14.5 cents per hundred pounds; now add rate 
on product to Chicago from Omaha, 2 2 cents, and your Phelps county 
steer is in Chicago, a distance of 700 miles, at 36.5 cents per hun- 
dred pounds. Take an Iowa steer and ship him from a point 200 
miles west of Cedar Rapids over an "A" road at 15.5 cents per hun- 
dred pounds; add rate on product from Cedar Rapids to Chicago 
17 cents, and your Iowa steer has paid 32.5 per hundred pounds on 
a distance of 419 miles. The Phelps county, Nebraska, steer pays 
only 4 cents per hundred pounds more to reach Chicago than the 
Iowa steer, and yet he travels nearly twice the distance. 

Now take a Nebraska steer at Mason, in Custer county, Nebraska ; 
ship him to Omaha 200 miles over what would be a " C " road, at 
15.2 cents per hundred pounds; add rate on product from Omaha to 
Chicago, 22 cents, and the Custer county steer stands charged with 
37.2 per cent per hundred pounds, and has traveled 700 miles. Take 
your Iowa steer over a " C " class road 200 miles, at 20.17 cents per 
hundred pounds, from Cedar Rapids, add 17 cents on product to 
Chicago, and the Iowa steer stands charged with 37.17 cents per 
hundred pounds for a ride of 419 miles. The Nebraska steer has 
traveled 700 miles as against 419 miles for the Iowa steer, and paid 
only 8-10 of one cent per hundred more. 

In all ages of the world's history since commerce was first insti- 
tuted among men there have been opportunities by the skillful use of 
figures in proving to the poor man that he is being abused by the 
rich man and in proving to the individual that the corporation is his 
natural enemy, but never was a subject more capable of being twisted 
with mischievous effect by the skillful use of figures and the singling 
out of technicalities than the subject of transportation. 

In discussing freight rates a man in Adams county might sty: 
Gentlemen, you are corn raisers. I wish to show you wherein tou 
are paying extortionate rates on corn. He then points out that the 
rate on corn from Hastings to Sutton, 25 miles, is 5 cents per hun- 
dred pounds, while the rate from Omaha to Chicago is only 1 9 cents 
per hundred pounds, the distance being 500 miles, or twenty tines as 
far. He shows how this discrimination in local corn rates keeps the 
farmer poor, and wishes to have it so adjusted that the corn ate be- 
tween Hastings and Sutton shall be as low proportionately as that 
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between Omaha and Chicago. In telling only half of the truth he 
has deceived the Adams county corn raiser in a most mischievous 
manner. In the first place the Adams county farmer has no occasion 
to ship corn from Hastings to Sutton. If the conditions were such 
in this state that we consumed all our own products here in the state, 
shipping it from one town to the other on the short haul, and if we 
had forests for our own lumber and mines, for our own coal and salt ; 
if we exported nothing to a far distant market and imported nothing 
from a far distant market ; if our commerce as a state consisted, in 
the main, in an exchange of commodities among each other, then we 
would want the rates adjusted so as to favor the short haul, and dis- 
criminate against the long haul. Not only would the Adams county 
farmer want a low corn rate from Hastings to Sutton, but he would 
want the through rates between Illinois and Nebraska as high as 
possible, to prevent the Illinois farmer from sending his farm products 
into Nebraska to compete in the Nebraska market with the Nebraska 
product. If the farmers in Illinois could have their will in the ad- 
justment of Nebraska rates, they would so adjust it as to make the 
long haul rate between Nebraska and Chicago so high that it would 
practically exclude Nebraska grain and stock from the Chicago 
market. 

The Adams county farmer is not engaged in selling corn in the 
Sutton market, but in the Chicago market, and the price he receives 
for his grain is the price in Chicago, less the price it costs to get it 
there. In reckoning this cost it is not material what rate the corn 
pays as it travels between Hastings and Sutton, or between Hastings 
and Omaha, or what it pays while passing through Iowa or Illinois, 
but whether, when it has reached Chicago, it has traveled on a 
through rate for the whole distance, consistent with the through rate 
for the whole distance paid by Iowa and Kansas corn, with which it 
must compete in the Chicago market. The Adams county farmer 
cannot expect the railroads to annihilate distance. He cannot ex- 
pect the produce of his farm, located in central Nebraska, to be laid 
down in Chicago at the same identical cost as that of the Iowa 
farmer who is several hundred miles nearer. He has, however, a 
right to demand that his product, when it comes in competition with 
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the Iowa product in Chicago, pay a lower rate per mile in propor- 
tion to the longer distance it has traveled. 

By investigation we find that the discrimination is in favor of the 
Nebraska product as compared with the Iowa. Take an example. 
The rate on corn from Hastings to Chicago is 23 cents per 100 pounds. 
To reach Chicago it travels 626 miles and pays at the rate of 7-10 of 
1 cent per mile. From Murray, Iowa, to Chicago the corn rate is 1 7 
cents per 100 pounds. The distance is 365 miles and the rate per 
ton per mile is 1 cent. The Nebraska corn travels at 7-10 of 1 cent, 
while the Iowa corn pays 1 cent per ton per mile. 

Now let us take a Nebraska hog to Chicago and see whether the 
discrimination is against him and in favor of the Iowa hog. Take 
him from Republican City to Lincoln, alive, at 16 cents per 100 
pounds. Take the product from Lincoln to Chicago at 25 cents per 
100 pounds, and your Nebraska hog has paid 41 cents per 100 pounds 
to reach Chicago, 720 miles away, his freight being at the rate'of 1.14 
cents per ton per mile. Take the Iowa hog the same distance over a 
class "A" road, and from the packing house at Cedar Rapids take the 
product to Chicago, and your Iowa hog has paid 31 cents per 100 
pounds to reach Chicago, a distance of 400 miles, and has cost at the 
rate of 1.6 cents per ton per mile. 

Take the question of coal rates. From Rich Hill, Mo., to Lin- 
coln, Neb., the distance is 287 miles, and the rate $1.15 per ton, or 
4-10 of 1 cent per mile per ton. The Iowa rate on an "A" road for 
287 miles would be $1.22 per ton, or 45-100 of 1 cent per ton per 
mile — a difference on a 287 mile haul in favor of Nebraska of 7 cents 
per ton. From the Muchakeroick mines the coal rate to Lincoln is 
$1.27 per ton, the distance being 370 miles. The Iowa rate on class 
"A" road for the same distance is $1.31. per ton, or 4 cents per ton 
in favor of Nebraska. 

Now let us take a Nebraska farmer and put him into the market 
n St. Louis where he wants to sell corn in competition with the Mis- 
souri farmer. The Nebraska farmer pays on corn from Adams county 
to St. Louis 18 cents per 100 pounds on a distance of 580 miles. 
The Missouri farmer from Jackson county, Missouri, pays 14 cents 
per 100 pounds, a distance of only 285 miles. The Nebraska farmer 
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has paid only 4 cents more per 100 pounds than the Missouri farmer, 
and has hauled his products over twice as far. 

We have given you in the foregoing* a brief history of the rate 
matter as we have found it, and from that history and from the evi- 
dence and reports on file in our office we beg leave to submit in con- 
clusion the following findings of fact : 

First — we find from the evidence, and sworn statements and re- 
ports, on file in our office, and from personal inspection, that the rail- 
roads in this state could not be duplicated for a less sum than $30,- 
000 per mile, taking into consideration their equipments and depot 
and terminal facilities. 

Second — We find from the evidence and sworn reports hereto- 
fore filed in our office, that the railroads have, for the years of 1887, 
1888, 1889 and 1890 made the following rate per cent per annum 
upon what, in our estimation, upon a careful investigation, would be 
the lowest amount for which they could be duplicated or paralleled : 

For the year ending June 30, 1887, the Chicago, Burlington & 
Quincy railroad had a total length of 1,781.77 miles. 

Cost at $30,000 per mile $53>453> I oo 

Gross earnings 7,944,814 

Operating expenses and taxes * 3,81 1,400 

Net earnings 4,133,414 

Per cent per annum, 7.7. 

For the year ending June 30, 1887, the Missouri Pacific had a 
total length of 150 miles. 

Cost at $30,000 per mile $4,500,000 

Gross earnings '. 1 66,86 j 

Operating expenses and taxes 305,261 

Deficit, $138,394. 

For the year ending June 30, 1887, the Chicago, Kansas & Ne- 
braska had a total length of 134.13 miles. 

Cost at $30,000 per mile $4,023,900 

Gross earnings 38,862 

Operating expenses and taxes 38,940 

Deficit, $78. 
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For the year ending June 30, 1887, the Chicago, St. Paul, Min- 
neapolis & Omaha railroad had a total length of 222.98 miles. 

Cost at $30,000 per mile $6,689,400 

Gross earnings *. 681,869 

Operating expenses and taxes 5 I 5>779 

Net earnings 166,090 

Per cent per annum, .024. 

For the year ending June 30, 1887, the Union Pacific system 
had a total length of 981.52 miles. 

Cost at $30,000 per mile $29,445,600 

Gross earnings 6,1 29,490 

Operating expenses and taxes 3,900,630* 

Net earnings 2,228,851 

Per cent per annum, .076. 

For the year ending June 30, 1887, the Fremont, Elkhorn i& 
Missouri Valley railway had a total length of 717.79 miles. 

Cost at $30,000 per mile $21,533,700 

Gross earnings 2,270,990 

Operating expenses and taxes 1,184,209 

Net earnings 1,086,781 

Per cent per annum, .05. 

Total number of miles for the year ending June 30, 1887, 3>988. 

Total cost of roads $11 9,643,000 

Total ,gross earnings 1 7,232,892 

Total expenses and taxes 9,756,228 

Total net earnings 7,476,664 

Average per cent for the year ending June 30, 1887, .062. 

For the year ending June 30, 1888, the Chicago, Burlington & 
Quincy railroad had a total length of 2, 115.64 miles. 

Cost at $30,000 per mile. $63,469,200 

Gross earnings 6,888,365 

Operating expenses and taxes 4,895,168 

Net earnings 1,993,196 

 Per cent per annum, .031. 
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For the year ending June 30, 1888, the Missouri Pacific railway 
had a total length of 193 miles. 

Cost at $30,000 per mile $5,790,000 

Gross earnings 526,982 

Operating expenses and taxes 3^5,747 

Net earnings 161,235 

Per cent per annum, .028. 

For the year ending June 30, 1888, the Chicago, Kansas & Ne- 
braska railroad had a total length of 141.50 miles. 

Cost at $30,000 per mile $4,245,000 

Gross earnings . 161,594 

Operating expenses and taxes 222,326 

Deficit, $60,731. 

For the year ending June 30.1888, the Chtcago, St. Paul, Min- 
neapolis & Omaha had a total length of 244.52 miles. 

Cpst at $30,000 per mile • $7>335>6oo 

Gross earnings 702,243 

Operating expenses and taxes 630,331 

Net earnings • 71,912 

Per cent per annum, .0098. 

For the year ending June 30, 1888, the Union Pacific system 
had a total length of 981.57 miles. 

Cost at $30,000 per mile $29,447,400 

Gross earnings 7,029,7^5 

Operating expenses and taxes ^ 4,703,277 

Net earnings 2,326,498 

Per cent per annum, .078. 

For the year ending June 30, 1888, the Fremont, Elkhorn & 
Missouri Valley railway had a total length of 953.52 miles. 

Cost at $30,000 per mile : $28,605,600 

Gross earnings 2,696,609 

Operating expenses and taxes 1,682,965 

Net earnings : 1,013,643 

Per cent per annum, .035. 

Total number of miles for the year 1888, 4,629.75. 
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Total cost of roads at $30,000 per mile $138,892,800 

Total gross earnings 18,005,568 

Total expenses and taxes 12,499,814 

Total net earnings 5>5°5>753 

Average per cent, .039. 

For the year ending June 30, 1889, the Chicago, Burlington & 

Quincy railroad had a total length of 2,121.26 miles. 

Cost at $30,000 per mile $63,637,800 

Gross earnings 11,357,901 

Operating expenses and taxes 7,504,717 

Net earnings 3*853,184 

Per cent per annum, .06. 

For the year ending June 30, 1889, the Missouri Pacific railroad 
had a total length of 380 miles. 

Cost at $30,000 per mile : $11,400,000 

Gross earnings 1,505,601 

Operating expenses and taxes 1,127,813 

Net earnings 377*788 

Per cent per annum, .033. 

For the year ending June 30, 1889, the Chicago, Kansas & Ne- 
braska railway had a total length of 141.50 miles. 

Cost at $30,000 per mile $4,245,000 

Gross earnings 349>952 

Operating expenses and taxes 278,453 

Net earnings 71 ,499 

Per cent per annum, .016. 

For the year ending June 30, 1889, the Chicago, St. Paul, Min- 
neapolis & Omaha railway had a total length of 240.18 miles. 

Cost at $30,000 per mile $7,205,400 

Gross earnings 1,096,195 

Operating expenses and taxes 7°4>335 

Net earnings 391,860 

Per cent per annum, .054. 
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For the year ending June 30, 1889, the Union Pacific system 
had a total length of 1,176.20 miles. 

Cost at $30,000 per mile $35,286,000 

Gross earnings 6,261,065 

Operating expenses and taxes 3>9 2 3>797 

Net earnings 2,337,268 

Per cent per annum, .066. 

For the year ending June 30, 1889, the Fremont, Elkhorn & 

Missouri Valley railway had a total length of 1,010.86 miles. 

Cost at $30,000 per mile $30,325,800 

Gross earnings 2,509,783 

Operating expenses and taxes 1,489,584 

Net earnings 1,020,199 

Per cent per annum, .033. 

Total number of miles, 5,070.. 

Total cost at $30,000 per mile $152,100,000 

Total gross earnings 23,074,497 

Total expenses and taxes 1 5,028,699 

Total net earnings 8,045,798 

Average per cent, .052. 

For the year ending June 30, 1890, the Chicago, Burlington & 
Quincy railroad had a total length of 2,213.37 miles. 

Cost at $30,000 per mile $66,401,100 

Gross earnings : 7,944,142 

Operating expenses and taxes 4,864,653 

Net earnings 3*079,489 

Per cent per annum, .046. 

For the year ending June 30, 1890, the Chicago, Kansas & Ne- 
braska railway had a total length of 141.28 miles. 

Cost at $30,000 per mile $4,238,400 

Gross earnings 390,802 

Operating expenses and taxes 294,525 

Net earnings 96,277 

Per cent per annum, .021. 
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For the year ending June 30, 1890, the Chicago, St. Paul, Min- 
neapolis & Omaha railway had a total length of 240.18 miles. 

Cost at $30,000 per mile $7,205,400 

Gross earnings 1,1 70,322 

Operating expenses and taxes 846,496 

Net earnings 323,826 

Per cent per annum, .044. 

For the year ending June 30, 1890, the Fremont, Elkhorn & 
Missouri Valley railway had a total length of 1,010.40 miles. 

Cost at $30,000 per mile $30,312,000 

Gross earnings 2,585,348 

Operating expenses and taxes 1,764,591 

Net earnings 820,757 

Per cent per annum, .027. 

For the year ending June 30, 1890, the Kansas City, Wyandotte 
& Northwestern railway had a total length of 20.10 miles. 

Cost at $30,000 per mile $603,000 

Gross earnings 49*096 

Operating expenses and taxes 73*048 

Deficit, $23,952. 

For the year ending June 30, 1890, the Missouri Pacific in Ne- 
braska had a total length of 322.22 miles. 

Cost at $30,000 per mile $9,666,600 

Gross earnings 1,950,248 

Operating expenses and taxes 1,401,736 

Net earnings 548,5 1 2 

Per cent per annum, .056. 

For the year ending June 30, 7.890, the Union Pacific system 
had a total length of 1,188.92 miles. 

Cost at $30,000 per mile $35,667,600 

Gross earnings 7,079,127 

Operating expenses and taxes 4,798,207 

Net earnings 2,280,920 

Per cent per annum, .063. 
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Total number of miles »of road for 1890, 5,136.47. 

Total cost of road $154,094,100 

Total gross earnings 21,1 69,085 

Total expenses and taxes 14,043,256 

Total net earnings 7,126,829 

Average per cent, .046. 

For the year ending June 30, 1891, the Fremont, Elkhorn & 
Missouri Valley railway had a total length of 1,012.14 miles. 

Cost at $30,000 per mile ., $30,364,200 

Gross earnings 2,950,420 

Operating expenses and taxes 1,684,886 

Net earnings 1,265,534 

Per cent per annum, .0416. 

For the year from June 30, 1890, to July 31, 1891, the Chicago, 
Burlington & Missouri River railroad had a total length of 3,135.74 
miles. 

Cost at $30,000 per mile $94,072,200 

Gross earnings 4,572,073 

Operating expenses and taxes 3,382,626 

Net earnings 1,189,447 

Per cent per annum, .01264. 

In obtaining the net earnings of the railroads for the years 1889 
and 1890, we have been compelled to figure on a mileage basis. By 
that we mean taking the earnings of the roads as a whole, and taking 
that proportion of the whole net earnings as the miles of the system 
in Nebraska bear to the entire mileage; which manner of figuring 
makes the roads in Nebraska earn the same amount per mile as in 
the states of Illinois, Iowa, Missouri, and any other states into which 
the system extends. 

Third — We find that the local rates of Nebraska are as low as 
those of other states similarly situated, and the following tables of 
comparative local rates are conclusive evidence of these findings: 
(See Exhibit "A"). 
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